SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SAINT LAWRENCE 



THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, NOTICE OF MOTION 

- against - 

Indictment No. 2012-137 
SETH A. SNYDER, Index No. 21112 

Defendant. 

PLEASE TAKE NOTICE that upon the annexed duly verified affirmation of 
Dennis C. Vacco, Esq., the indictment on file in the Office of the Clerk of this Court 
under the indictment number 2012-137, and upon all the proceedings and pleadings 
heretofore had herein, the undersigned will move this Court at the Courthouse of this 
Court, at 48 Court Street, Canton, New York, on the 25th day of March, 2013, at 1:30 
o'clock in the afternoon or as soon thereafter as counsel can be heard for an Order 
directing the following: 

1) An Order, pursuant to CPLR 2221(e) for leave to renew that portion of the 
Defendant's July 12, 2012 Omnibus Motion, which sought a dismissal of the indictment 
in the furtherance of justice pursuant to N.Y. Crim. Proc. Law §210.40; and 

2) An Order dismissing all charges in the furtherance of justice pursuant to 
N.Y. Crim. Proc. Law §210.40 or in the alternative a hearing to determine whether a 
dismissal pursuant to N.Y. Crim. Proc. Law §210.40 is appropriate. 

Such other and further relief as to this Court may appear to be just and proper. 
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DATED : Buffalo, New York 
February 22, 2013 




Richard M. Scherer, Jr., Esq. 
Lippes Mathias Wexler Friedman LLP 
665 Main St., Suite 300 
Buffalo, NY 14203 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SAINT LAWRENCE 



THE PEOPLE OF THE STATE OF NEW YORK, 



Plaintiff, 



AFFIRMATION OF 
DENNIS C. VACCO 



- against - 



Indictment No. 2012-137 



SETH A. SNYDER, 



Index No. 21112 



Defendant. 



STATE OF NEW YORK ) 
COUNTY OF ERIE ) 



) ss.: 



DENNIS C. VACCO, an attorney duly admitted to practice law before the courts 
of this State, hereby affirms the following to be true subject to the penalties of perjury: 

1. I am a Partner with LIPPES MATHIAS WEXLER FRIEDMAN LLP, 
attorneys for the Defendant Seth A. Snyder (the "Defendant"), and as such am fully 
familiar with the facts and circumstances of this case. 

2. This affirmation is submitted on behalf of the Defendant in support of his 
Motion to Renew that portion of the Defendant's July 12, 2012 Omnibus Motion, which 
sought a dismissal of the indictment in the furtherance of justice pursuant to N.Y. Crim. 
Proc. Law §210.40. 



3. On May 3, 2012, Defendant was indicted and charged with violating New 
York Tax Law Section 1814(c)(2). 



this Court. At the arraignment the Defendant entered a plea of not guilty and as of this 
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PROCEDURAL HISTORY 



4. 



An arraignment of the Defendant upon the Indictment took place before 



date no plea of guilty has been entered by said Defendant nor has a trial been commenced 
as to the aforementioned charge. 

5. On July 12, 2012, Defendant brought an Omnibus Motion seeking 
amongst other things a dismissal of all charges in the furtherance of justice pursuant to 
N.Y. Crim. Proc. Law §210.40. A copy of Defendant's initial moving papers is attached 
hereto as Exhibit A. 

6. On August 9, 2012, the People served its opposition papers opposing the 
Omnibus Motion. A copy of the People's opposition papers are attached hereto as 
Exhibit B. 

7. On August 27, 2012, Defendant served his reply papers in further support 
of his Omnibus Motion. A copy of Defendant's reply papers are attached hereto as 
Exhibit C. 

8. On September 11, 2012, the Court heard oral argument on Defendant's 
Omnibus Motion. 

9. On December 1 1, 2012, the Court denied Defendant's Omnibus Motion as 
it relates to the dismissal in the furtherance of justice pursuant to N.Y. Crim. Proc. Law 
§210.40. A Copy of the Order is attached hereto as Exhibit D. 

10. Only after the Defendant received correspondence from the Court 
scheduling the trial for January 29, 2013, did your affiant learn new facts that were not 
available at the time the Defendant's Omnibus Motion was first filed, at the time of the 
oral argument in support of the Omnibus Motion, nor at the time the Court denied the 
Defendant's motion for a dismissal in the furtherance of justice. If the new facts were 
known to the Defendant at the time of its Omnibus Motion or the oral argument on this 
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motion, and presented to the Court these new facts would have changed the Court's prior 
determination. 

LEGAL STANDARD 

11. It is the general rule that "all pre-trial motions shall be served or filed 

within forty-five days after arraignment and before commencement of trial ..." N.Y. 

Crim. Proc. Law §255.20(1). However, N.Y. Crim. Proc. Law §255.20(3) provides an 

exception to this rule: 

[T]he court must entertain and decide on its merits, at 
anytime before the end of the trial, any appropriate pre-trial 
motion based upon grounds of which the defendant could 
not, with due diligence, have been previously aware, or 
which, for other good cause, could not reasonably have 
been raised within the period specified in subdivision one. 

N.Y. Crim. Proc. Law §255.20(3) (emphasis added); see also People v. Walker, 19 Misc. 

3d 444, 446 (Monroe Co. Sup. Ct. 2008) (citing Coffee v. Arnold, 104 A.D.2d 352 (2d 

Dep't 1984)). 

12. In the context of a motion to renew, a criminal court will follow the same 

standard as found in C.P.L.R. §2221 (e). See People v. Harrison, 2009 N.Y. Misc. LEXIS 

5980 (Kings Co. Sup. Ct. Apr. 21, 2009) (citing C.P.L.RT§2221(ej). 

A motion to renew should be utilized only to alert the court 
to facts which were not known by the moving party at the 
time of the original motion, but which support the grounds 
raised in the original motion. Renewal is not available 
where the facts upon which the motion is based were 
known to the moving party at the time of the original 
motion. 

Id. (internal citations omitted). 
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1 3 . CPLR §222 1 (e) provides as follows: 
A motion for leave to renew: 

1 . shall be identified specifically as such; 

2. shall be based upon new facts not offered on the prior 
motion that would change the prior determination or 
shall demonstrate that there has been a change in the 
law that would change the prior determination; and 

3. shall contain reasonable justification for the failure to 
present such facts on the prior motion. 

CPLR §222 1(e) 

14. In the present case, Defendant's Motion to Renew is appropriate because it 
is entirely based on facts, explained in detail below, that did not exist until the last week 
of December 2012 and were not known to the Defendant until January 25, 2013 when 
your affiant had a conversation with an attorney representing a similarly situated 
individual. All of these dates are well after Defendant made his motion and the Court 
rendered its decision. Insomuch as it is clear that events which form the foundation for 
the new facts did not occur until late December of 2012, Defendant has clearly 
demonstrated that he could not have been aware of them at the time the original Omnibus 
Motion was made, making it impossible to raise these issues when the original Omnibus 
Motion was made. 

15. Finally, for the reasons set forth in more detail below the new facts at 
issue here would, and should, change the Court's prior determination denying 
Defendant's request for a dismissal in the furtherance of justice. 
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LEGAL ARGUMENT 



POINT I 

The New Facts: The New York State Attorney General Has Returned Unstamped 
and Untaxed Native American Cigarettes in a Case Nearly Identical to this Case 

16. The new facts at issue here are straightforward and involve 
incontrovertible evidence of the People's selective prosecution of the Defendant. Below 
is a detailed recitation of these facts. 

A. The People's decision to not prosecute a nearly identical matter. 

17. On August 10, 2012, a truck transporting eighty four (84) cases of Native 
brand cigarettes, traveling from the Saint Regis Mohawk Indian ("SRMI") reservation in 
Akwesasne and Hogansburg, New York, to the Seneca Nation of Indians ("SNI") 
reservation in Irving, New York, was stopped by the New York State Police ("NYSP") 
on Route 37 in St. Lawrence County. 

18. The cigarettes were, like those in the instant case, not stamped and no 
taxes were paid to New York State. 

19. The truck and the contents being transported therein were owned and 
operated by Iroquois Wholesale (hereafter, "Iroquois"). Like Seneca Hawk (the 
Defendant's employer at the time he was stopped by the NYSP), Iroquois is a company 
operating out of, and licensed as a cigarette wholesaler by the SNI in Irving, New York. 
Attached hereto as Exhibit E is a copy of Seneca Hawk's SNI Business License. 1 

20. Upon information and belief, after the NYSP's seizure of the cigarettes, 
St. Lawrence County Assistant District Attorney, Jonathan Becker was in charge of 
investigating this matter. Mr. Becker has handled several similar cases which resulted in 

1 Please note that Seneca Hawk's formal name is Seneca Hawk Tobacco Project Wholesale. As the Court 
will see in Exhibit I below, this formal name is sometimes shortened to S.H.T.P.W. 
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prosecutions based upon seizures of unstamped and non-taxed cigarettes. During the oral 
argument on the Defendant's Omnibus Motion, Mr. Becker acknowledged that his 
position was partially funded by the Department of Taxation and Finance through the so- 
called New York State Crimes Against Revenue Program ("CARP"). However, at some 
point the investigation was assumed by the New York State Attorney General. Upon 
information and belief, the Assistant Attorney General handling this matter was Aaron 
Baldwin, Esq. 

21. Unlike the present action, neither the St. Lawrence District Attorney nor 
New York State Attorney General sought to indict those involved with the transportation 
on August 10, 2012 of 84 cases of unstamped cigarettes. 

22. Having had their cigarettes seized but not having been prosecuted, on or 
about December 4, 2012, Iroquois commenced an Article 78 Petition naming the NYSP, 
St. Lawrence County District Attorney Nicole M. Duve, St. Lawrence Assistant District 
Attorney Jonathan Becker, New York State Attorney General Eric T. Schneiderman, and 
New York State Department of Tax and Finance Commissioner Thomas H. Mattox as 
Respondents and seeking the return of the seized cigarettes. A copy of the Article 78 
Petition and supporting papers are attached hereto as Exhibit F. 

23. Thereafter, the New York State Attorney General's Office reached out to 
Iroquois' counsel Tim Murphy, Esq. and informed him that the Respondents, including 
the St. Lawrence District Attorney and the New York State Attorney General would not 
be answering the Article 78 Petition and would instead simply return the cigarettes. A 
letter from Iroquois' counsel confirming this is attached hereto as Exhibit G. 
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24. Thereafter, in the last week of December 2012, the People returned the 
unstamped cigarettes to Iroquois and on January 11, 2013, Iroquois filed a notice of 
discontinuance. A copy of the discontinuance is attached hereto as Exhibit H. 

B. The similarities between the Iroquois matter and the present prosecution. 

25. As the Court is well aware, the facts presented above are nearly identical 
to the allegations made against Defendant. 

26. As set forth in the Indictment (attached as Exhibit A to Defendant's 
Omnibus Motion), Defendant was charged with the possession or transportation of 
unstamped cigarettes in violation of Tax Law § 1814(c)(2). 

27. Specifically, it is alleged that the Defendant possessed or transported 92 
cases of unstamped Native brand cigarettes. 

28. This charge arose out of a the Defendant being stopped, like the driver for 
Iroquois, in Saint Lawrence County, while traveling from the SRMI reservation in 
Akwesasne to the SNI reservation in Western New York. In fact, in both cases, the 
Native brand cigarettes originated at the same wholesaler, Speedway Cigarettes. See Bill 
of Lading attached as Exhibit I and the Bill of Lading attached to Exhibit D, at Exhibit 
A. 

29. Likewise both loads of cigarettes were in route to the SNI reservation 
where they would be stamped by the SNI pursuant to applicable SNI law. 

30. Specifically, the Native brand cigarettes being transported by Seneca 
Hawk were first to be shipped to a stamping agent licensed by the SNI, where the 
cigarettes would be stamped pursuant to the laws of the SNI and then, once the cigarettes 
were stamped they would arrive at Seneca Hawk to be distributed. 
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31. As confirmed by St. Lawrence County District Attorney Nicole Duve at a 
pre-trial conference on January 28, 2013, the Iroquois seizure, like this case was initially 
referred to Assistant District Attorney Jonathan Becker. 

32. This is, however, where the similarities end. At some point after the 
seizure, the St. Lawrence County District Attorney transferred the Iroquois matter to the 
New York State Attorney General's Office, who refused to prosecute and ultimately 
returned the cigarettes to Iroquois. At the same time, the St. Lawrence County District 
Attorney has continued to prosecute the Defendant and hold 92 cases of seized Native 
brand cigarettes. 

33. There is simply no reasonable explanation for why the Iroquois seizure 
was not prosecuted while the Defendant was. Instead, this selective prosecution of the 
Defendant reaffirms the points made in the Defendant's Omnibus Motion that the People 
and the State of New York lack an understanding as to whether the present situation is 
illegal. The People's lack of understanding cannot allow them to cherry pick cases to 
pursue at the expense of the Defendant. For this reason, and the reasons explained below, 
the Indictment should be immediately dismissed. 2 

POINT II 

The New Facts Support a Dismissal in the Interest of Justice 

34. As the Court is aware, the Defendant's initial Omnibus Motion sought 
dismissal of all counts in the furtherance of justice, pursuant to N.Y. Crim. Pro. Law 

2 In addition to the Iroquois matter described herein, there is another recent incident in Clinton County 
which is nearly identical to the present case and which the People of the State of New York has failed to 
prosecute. Specifically, on December 3, 2012, the NYSP seized 150 cases of Native brand cigarettes 
traveling from the SNI to the Ganienhkeh territory in Altona, New York. However, like the Iroquois matter, 
neither the Attorney General nor the District Attorney in Clinton County has brought any charges. As a 
result, on or about December 7, 2012, Eric White and ERW Wholesale filed a petition in the Seneca Nation 
of Indians Peacemakers' Court seeking the return of the cigarettes. This action remains pending. 
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Section 210.40. The Defendant has attached the initial moving papers as Exhibit A and 
will not reargue these same points. Instead, the present Motion to Renew will concentrate 
only on the new facts outlined above. 

35. In deciding a motion to dismiss in the interest of justice, the Court looks to 

several factors briefed fully in the Omnibus Motion. The new facts presented here 

demonstrating the People's selective enforcement of the Defendant bolster several of 

these factors and render many of the People's arguments in opposition moot. 

A. The People 's Selective Prosecution of the Defendant will Negatively Impact the 
Public's Confidence in the Criminal Justice System. 

36. One of the factors considered by the Court in determining a motion to 
dismiss in the interest of justice is "the impact of a dismissal upon the confidence of the 
public in the criminal justice system." N.Y. Crim. Pro. Law §210.40(l)(g). 

37. In this regard it is respectfully submitted that when the new facts presented 
here, along with the litany of reasons set forth in the original Omnibus Motion, a 
dismissal is the only way to ensure the public maintains confidence in the criminal justice 
system. 

38. It is well settled that motions to dismiss based on a claim of selective 

enforcement are firmly rooted in concerns over judicial integrity: 

The theory is that conscious discrimination by public 
authorities taints the integrity of the legal process to the 
degree that no court should lend itself to adjudicate the 
merits of the enforcement action. This, even though the 
party raising the unequal protection claim may well have 
been guilty of violating the law. 
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303 W. 42 nd St., 46 N.Y.2d at 694; see also People v. Acme Markets, Inc., 37 N.Y.2d 
326, 330 (1975) ("Discriminatory enforcement as a defense to a criminal action derives 
from the Federal and State constitutional guarantee of equal protection of the law."). 

39. Here it is abundantly clear the People's decision to pursue the Defendant 
but not the Iroquois matter will taint the public's view of and confidence in the criminal 
justice system. 

40. In opposition to the Omnibus Motion St. Lawrence County Assistant 
District Attorney stated just the opposite. Specifically, Mr. Becker stated as follows: 

■ "The defendant argues that the impact of the dismissal will somehow 
affirm the public's faith in the criminal justice system. This is simply 
untrue." See Exhibit B, at fL63. 

■ "Instead, a dismissal would only serve to create a belief by those who 
obey the law that they do not need to do so. The statue says do not do this 
thing and the defendant did precisely that." See Exhibit B, at f 165. 

41. These statements, however, are now completely turned on their head by 
the People's decision to return 84 cases of cigarettes to Iroquois under nearly identical 
circumstances. In light of this the District Attorney must now explain to the People of 
State of New York why the selective prosecution of some but not others when similar 
circumstances exist, will affirm the public's faith in the criminal justice system. 

42. The Court of Appeals has set forth the following with regard to selective 
prosecution: 

[A] litigant must show that the law was enforced with both 
an "unequal hand" and an "evil eye"; "to wit, there must be 
not only a showing that the law was not applied to others 
similarly situated but also that the selective application of 
the law was deliberately based upon an impermissible 
standard such as race, religion or some other arbitrary 
classification. 
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People v. Blount, 90 N.Y.2d 998, 999 (1997) (quoting Matter of 303 W. 42 nd St. v. Klein, 
46N.Y.2d686, 693 (1979)). 

43. Said another way, the Court should dismiss this matter in the interest of 

justice and as a violation of the Defendant's Fourth Amendment rights due to the 

People's selective prosecution of the Defendant upon a showing that (1) a similarly 

situated individual was not prosecuted under similar circumstances; and (2) the selective 

application of the law was due to, amongst other things, some arbitrary classification. 

/. It is plainly clear that the People did not prosecute a similarly situated 
individual in the Iroquois matter. 

44. "In determining whether persons are similarly situated, '[fjhe test is 
whether a prudent person, looking objectively at the incidents, would think them roughly 
equivalent. Exact correlation is neither likely nor necessary.'" Sonne v. Board of Trustees 
ofVil. ofSuffern, 67 A.D.3d 192, 203 (2d Dep't 2009) (quoting Penlyn Dev. Corp. v 
Incorporated Vil. Of Lloyd Harbor, 51 F Supp 2d 255, 264 (EDNY 1999)). 

45. The new facts outlined above clearly establish that the Iroquois matter and 

the individuals involved there is nearly identical (not just roughly equivalent) to the 

allegations made against the Defendant here. Accordingly, the Defendant need only 

show that the decision to not prosecute those involved in the Iroquois matter was due to 

some arbitrary classification. 

ii. The People's decision to selectively prosecute the Defendant is based on 
some arbitrary classification. 

46. As set forth in Blount, an arbitrary classification is an impermissible 
standard for prosecution if there is "no rational basis for the prosecutorial choices." See 
id. No such rational basis exists here and it is well settled that political motivation is an 
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impermissible standard for initiating prosecution. See People v. Miller, 138 Misc. 2d 
639, 647-48 (N.Y. Cnty. Sup. Crt. 1988). 

47. Although the Defendant carries the burden of proving a prosecution is 
based on an impermissible standard, "the importance of the right to be free from 
impermissible selective enforcement must be of more than theoretical value, the burden 
of demonstrating a violation, albeit heavy, must not be so heavy as to preclude any 
realistic opportunity for success. 'Latitude should be allowed in this complex area of 
proof.'" 303 West 42 nd Street Corp., 46 N.Y.2d at 695 (quoting People v. Walker, 14 
NY2d 901, 902 (1964)). If the People argue that a rationale basis does exist, the 
Defendant requests an evidentiary hearing to more fully explore the supposed 
justification. 

48. Indeed, the Court of Appeals has recognized that "law enforcement 

officials are unlikely to avow their intent was to practice constitutionally proscribed 

discrimination," and that, "a strong inference of illicit motive will be all that can be 

expected because admission of intentional discrimination is likely to be rare." Id. 

(emphasis added) . Acknowledging the difficulty of this "complex area of proof, the 

Court of Appeals in 303 West 42 nd Street Corp. held as follows: 

[I]ntent . . . may appear from a convincing showing of a 
grossly disproportionate incidence of non-enforcement 
against others similarly situated in all relevant respects save 
that for which furnishes the basis for the claimed 
discrimination .... The more convincing is the 
demonstration of the "unequal hand" - the grosser the 
disparity of enforcement and the greater the similarity 
between those prosecuted and those not prosecuted — the 
stronger will be the inference of illicit motive, since 



3 Your affiant's office has recently sought documents, under the Freedom of Information Law, from the 
NYSP and the New York State Department of Tax and Finance to help support its claims of selective 
prosecution. These requests, however, remain outstanding. 
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conscious discrimination may then stand out as the only 
reasonable explanation for the pattern of enforcement. 

Id. (emphasis added). 

49. Here, because the Iroquois matter and the present prosecution are nearly 
identical, there is a strong inference of an illicit motive. Being that only a strong 
inference can be expected it is respectfully submitted that it is necessary that the Court 
jointly hold an evidentiary hearing on the issue of selective prosecution and the issue of 
whether a dismissal in the interest of justice is appropriate. 

50. While the strong inference is all that is required of the Defendant, it is 
respectfully submitted that the conscious decision of the State of New York to selectively 
prosecute the Defendant is for purely political reasons and not for any justifiable reason. 
Specifically, it appears that this prosecution, and several others, was brought at a time 
when the State of New York was more aggressively attempting to collect taxes on Native 
products. Now, however, for some reason that is lost on your affiant, the State of New 
York has reversed course and decided to allow other similarly situated individuals to 
walk away with their unstamped Native cigarettes. 

51. In the present case, the Defendant is the grandson of Barry E. Snyder Sr., 
the current and past President of the SNI. It is not lost on your affiant that the State of 
New York and the SNI have been engaged in a longstanding dispute concerning not only 
taxation. As previously argued the taxation of Native American products such as gasoline 
and cigarettes is a complicated political issue involving much more than just the stamping 
of Native tobacco products. 

52. As stated in the Omnibus Motion the question of taxation of cigarettes 
sold by Native Americans is further complicated by the ongoing dispute between SNI and 
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New York over Native American gaming pursuant to the Indian Gaming Regulatory Act 
("IGRA"). In 2001 the State Legislature authorized compacts governing IGRA gaming in 
New York, three of which were granted to SNI. In exchange for a promise by the State 
of exclusivity in Western New York SNI agreed to pay up to 25% of gaming revenues to 
the State. Since the establishment of so-called racinos, SNI has withheld hundreds of 
millions of dollars due to its contention that the State has violated the exclusivity 
protections of the compact. Lastly, this issue is further complicated by the so-called 
Master Settlement Agreement ("MSA") entered into by thirty-nine states and the major 
manufactures of non-native tobacco products, where New York was earmarked to receive 
$25 billion from these manufacturers. 

53. The issues of taxation and gaming have continued to become even more 
complicated with the anticipated announcement that Governor Cuomo will propose 
Niagara Falls, New York as the site of a Vegas-style casino, which in the midst of a $500 
million revenue payment dispute with the SNI, would directly compete with the SNI's 
casino in Niagara Falls, New York in direct violation of State compacts governing IGRA. 

54. The decision, by the State of New York, to prosecute the Defendant and 

not other similarly situated individuals, under nearly identical facts, is simply put 

unjustified, making a dismissal in the interest of justice entirely appropriate. 

B. The People 's Selective Prosecution of the Defendant Negates the People 's Prior 
Arguments in Opposition to the Original Omnibus Motion. 

55. In opposition to the Defendant's Omnibus Motion St. Lawrence Assistant 
District Attorney Jonathan Becker made numerous claims that the conduct of the 
Defendant was serious and indeed harmful to the State of New York. 
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56. For example St. Lawrence Assistant District Attorney Jonathan Becker 
stated the following: 

■ "By his own admission in his motion, the defendant admits that he was 
transporting cigarettes for the purpose of sale. (Defendant's Motion at 
27)." See Exhibit B, at 1(128. 

■ "The 92 cases of unstamped cigarettes represent approximately $273,792 
in unpaid excise and sales taxes. There are approximately 10,000 
cigarettes in a case of cigarettes." See Exhibit B, at If 129. 

■ "The defendant had more 890,000 more cigarettes than he needed to 
commit the felony. This was not a minor or technical violation of the law. 
This was egregious." See Exhibit B, at 1|130 

"The seriousness of the crime is also based on the theft of much needed 
revenue to the State. It is well documented that the State, indeed the 
Country, is mired in a prolonged financial recession." See Exhibit B, at 
1132. 

■ "There are too many victims in this case. The defendant's claim that there 
are no victims defies common sense." See Exhibit B, at 1fl43. 

57. These statements are turned upside down by the People's recent actions in 
the Iroquois matter described above. In the Iroquois Article 78 Petition, the petitioners 
freely admit that they were transporting 84 cases of Native brand cigarettes that were not 
stamped. Using St. Lawrence Assistant District Attorney Jonathan Becker's own 
argument this conduct must be egregious because the load contained 810,000 "more 
cigarettes than he needed to commit the felony", representing approximately $249,984 
"in unpaid excise and sales taxes". According to Mr. Becker, this amounts to "the theft of 
much needed revenue to the State." 

58. Despite this logic, the State, and more specifically the Attorney General, 
decided that the Iroquois matter should not be prosecuted, the State need not pursue the 
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$249,984 "in unpaid excise and sales taxes", and that the 84 cases of cigarettes should be 
returned. 

59. In opposition to the Omnibus Motion, the People claimed that "[tjhere is 
no controversy that there is an overwhelming evidence of guilt. As the defendant notes in 
his motion, he freely admits that he was in possession of the cigarettes for the purpose of 
sale." See Exhibit B, at ^145. 

60. As stated above, petitioners in Iroquois matter freely admitted to 
possessing 84 cases of unstamped and untaxed cigarettes. Despite this "overwhelming 
evidence of guilt", the Attorney General did not prosecute the petitioners and instead 
returned the cigarettes without ever even answering the underlying Article 78 Petition. 

61. The People additionally argued in opposing the Omnibus Motion that 
because "[t]he Department of Tax and Finance has already made it explicitly clear it 
wants [New York Tax Law § 1814(c)(2)] enforced" the victim is clearly opposed to 
dismissal. See Exhibit B, at ^171. 

62. However, if the State of New York is the victim and the Department of 
Tax and Finance wants individuals similarly situated to the Defendant prosecuted, then 
why would the Attorney General fail to prosecute anyone involved with the Iroquois 
matter? 

63 . It is respectfully submitted that the People cannot answer this question. In 
fact, at a recent meeting with District Attorney Nicole Duve, the Court asked a nearly 
identical question and Ms. Duve was unable to provide a response. 

64. For these reasons, the Indictment should, in light of the new facts 
presented here, be dismissed. 
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C. The New Facts Raised Here, Along with the Facts Previously Set Forth in the 
Omnibus Motion Support a Dismissal in the Interest of Justice, or in the 
Alternative a Hearing. 

65. The Attorney General's decision to not prosecute the Iroquois matter and 
the Eric White matter in Clinton County affirms and supports the Defendant's prior 
argument that the State of New York is unable to determine how or if Native brand 
cigarettes should be subject to tax. 

66. As previously made clear, New York's own legislators are confused to the 

enforcement. Specifically, on May 16, 2011, New York State Senators George Maziarz 

and Tim Kennedy sent a letter to Thomas Mattox, the Commissioner of the New York 

State Department of Tax and Finance stating in pertinent part, as follows: 

We write in today in reference to the regulations 
that have been issued for the collection of New York State 
Sales Tax on Native territories for sales of tobacco products 
made to individuals who are not Native Americans. In 
reading these regulations, it is clear that the issue of the 
sale of Native Brand cigarettes and tobacco products, 
which are produced on Native territories, are not 
addressed. 

, A call to your office yielded the response that this is 

a "gray area". We respectfully disagree. There is currently 

no process in place to stamp Native cigarettes in order 
to effectuate sales tax collection, as can and is done with 
so called premium brands. It is our view that Native 
Brand cigarettes, which are produced and sold on lands 
owned by Native Nations, constitutes commerce that is 
essentially Native to Native, and therefore cannot be 
regulated or taxed by the State of New York. . . . 

It is our view that the State should not pursue an 
effort to collect taxes on Native Brands because such an 
effort would be contrary to the sovereign rights of the 
Native Nations .... 

See Exhibit A, at Exhibit C (emphasis added). 
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67. This confusion is further supported by the fact that on July 6, 2012 
Richard Ernst, acting in his capacity as Deputy Commissioner of Tax Enforcement, 
issued an "official statement" to various members of the Criminal Investigation Division 
of the New York State Department of Tax and Finance outlining scenarios involving the 
movement of unstamped cigarettes in New York State, which sets forth when the 
cigarettes should be seized and the individuals charged. Directly on point to the present 
case is the following scenario: "Native Americans transporting untaxed native American 
cigarettes from one reservation in NYS to another reservation in NYS - Don't seize." See 
Exhibit A, at Exhibit B (emphasis in original). 

68. When taking these facts and the new facts set forth above into account, it 
is clear that the District Attorney's decision to prosecute this action is entirely misplaced. 

69. It is respectfully submitted that the District Attorney in arbitrarily deciding 
to prosecute the Defendant, while the Attorney General and neighboring District 
Attorneys choose not to, is using the Defendant and this Court as a pawn in a rogue 
prosecution to advance an interpretation of complicated legal issues not shared by the 
State Department of Taxation, the Attorney General or a neighboring county District 
Attorneys. 

70. For all the above given reasons, it is in the interest of justice that this court 
grant a dismissal of the indictment in its entirety. 

WHEREFORE, your deponent respectfully requests that this motion be granted in 
all respects, together with such other and further relief as this Court deems just and 
proper. 



18 



DATED: 



Buffalo, New York 
February 22, 2013 




DennisvOVacco, Esq. 

Attorneys for Defendant, Seth Snyder 

665 Main Street, Suite 300 

Buffalo, New York 14203 

(716) 853-5100 
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Exhibit A 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SAINT LAWRENCE 



THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiff, NOTICE OF MOTION 

- against - 

Indictment No. 2012-137 
SETH A. SNYDER, Index No. 21 1 12 

Defendant. 

PLEASE TAKE NOTICE that upon the annexed duly verified affirmation of 
Dennis C. Vacco, Esq., the indictment on file in the Office of the Clerk of this Court 
under the indictment number 2012-137, a copy of which is annexed hereto, and upon all 
the proceedings and pleadings heretofore had herein, the undersigned will move this 
Court at the Courthouse of this Court, at 48 Court Street, Canton, New York, on the 23rd 
day of July, 2012, at 9:30 o'clock in the forenoon or as soon thereafter as counsel can be 
heard for an Order directing the following: 

1) That the People produce the requested discovery materials pursuant to 
Brady and CPL §240.20; 

2) That the People notify defense counsel of all specific instances of prior 
uncharged criminal, vicious, or immoral conduct of Defendant pursuant to CPL §240.43; 

3) That a Sandoval Hearing be conducted; 

4) That the People provide a response to Defendant's demand for a Bill of 
Particulars; 
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5) That the People provide for examination by the Court and the Defendant 
the minutes of the grand jury proceeding which resulted in the indictment against the 
defendant, and directing a dismissal of the indictment pursuant to N.Y. Crirn. Proc. Law 
§210.20(l)(b), on the ground that the evidence before the Grand Jury was not legally 
sufficient to establish the offense charged or any lesser included offense; 

6) An order dismissing all charges pursuant to N.Y. Crim. Proc. Law 
§210.20(l)(b) and (c); 

7) That the Defendant be given an opportunity to hold a hearing to suppress 
physical evidence seized in relation to the Indictment; 

8) An order dismissing all charges pursuant to N.Y. Penal Law § 15.20(2); 

9) An order dismissing all charges based on the fact that the presumption 
relied on by the People (N.Y. Tax Law § 1814(d)) is unconstitutional; and for 

10) An order dismissing all charges in the furtherance of justice pursuant to 
N.Y. Crim. Proc. Law §210.40. 

Such other and further relief as to this Court may appear to be just and proper. 
DATED: Buffalo, New York ^ 



My 12, 2012 




Richara M.ischerer, Jr., Esq. 
Lippes Mamias Wexler Friedman LLP 
665 Main St., Suite 300 
Buffalo, NY 14203 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SAINT LAWRENCE 



THE PEOPLE OF THE STATE OF NEW YORK, 



Plaintiff, 



AFFIRMATION OF 
DENNIS C. VACCO 



- against - 



Indictment No. 2012-137 



SETH A. SNYDER, 



Index No. 21112 



Defendant. 



STATE OF NEW YORK ) 
COUNTY OF ERIE ) 



) ss.: 



DENNIS C. VACCO, an attorney duly admitted to practice law before the courts 
of this State, hereby affirms the following to be true subject to the penalties of perjury: 

1. I am a Partner with LIPPES MATHIAS WEXLER FRIEDMAN LLP, 
attorneys for the Defendant Seth A. Snyder (the "Defendant"), and as such am fully 
familiar with the facts and circumstances of this case. 

2. This affirmation is submitted on behalf of the Defendant in support of an 
order granting the various relief specified in the Notice of Motion submitted herewith. 

3 . The Indictment herein charges the Defendant with the violating New York 
Tax Law Section 1814(c)(2). A copy of said Indictment is annexed hereto as Exhibit A 
and is made a part hereof. 

4. An arraignment of the Defendant upon the Indictment took place before 
this Court. At the arraignment the Defendant entered a plea of not guilty and as of this 
date no plea of guilty has been entered by said Defendant nor has a trial been commenced 
as to the aforementioned charge. 
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5. For the following reasons, the Defendant's requested relief should be 

granted. Each is specified below and designated by heading. 

POINT I 
DISCOVERY MATERIAL 

6. It is requested that the People be ordered to produce and deliver to the 
Defendant all evidence favorable to him bearing upon the issues raised by the Indictment 
herein which the People may have either in their control, possession or custody pursuant 
to Brady v. Maryland, 373 U.S. 83 (1963). 

7. Brady v. Maryland makes it clear that the People are required to produce 
any and all evidence possessed by them which may be favorable to the Defendant or 
which may be exculpatory in nature. Id. This obligation is a continuing obligation 
throughout the investigation and prosecution of this matter. See Kyles v. Whitley, 115 
S.C. 155 (1995). 

8. The People indicated at the Defendant's arraignment that it had provided 
Defendant's counsel with all evidence in its possession. It has come to your deponent's 
attention, however, that certain Brady material has not been made available to or 
disclosed to the Defendant. Specifically, the Defendant demands documents related to the 
New York State Department of Tax and Finance's policies and procedures for the 
taxation of Native American cigarettes. The information which the Defendant demands 
includes but is not limited to any documents, correspondence, emails or notes generated 
by any employee of the New York State Department of Tax and Finance, including but 
not limited to Richard Ernst and Peter Persampieri, which refer to or relate to the 
collection of taxes on Native American cigarettes and the enforcement of New York law 
when Native Americans are involved. In addition the Defendant's Brady demand 
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includes any documents, correspondence, emails, notes or other records related to any 
policies of the New York State Department of Tax and Finance regarding the seizure of 
unstamped cigarettes which are manufactured by or distributed by Native Americans. 

9. Pursuant to NY CPL §240.20, the Defendant also requests that the Court 
direct production of the following: 

a. Any written report or document, or portion thereof, concerning a 
physical or mental examination, or scientific test or experiment, relating to the criminal 
action or proceeding which was made by, or at the request or direction of a public servant 
engaged in law enforcement activity, or which was made by a person whom the 
prosecutor intends to call as a witness at trial, or which the People intend to introduce at 
trial; 

b. Any photograph or drawing relating to the criminal action or 
proceeding which was made or completed by a public servant engaged in law 
enforcement activity, or which was made by a person whom the prosecutor intends to call 
as a witness at trial, or which the People intend to introduce at trial; 

c. Any photograph, photocopy or other reproduction made by or at 
the direction of a federal agent, police officer, peace officer or prosecutor of any property 
prior to its release pursuant to the provisions of section 450.10 of the penal law, 
irrespective of whether the People intend to introduce at trial the property or the 
photograph, photocopy or other reproduction; 

d. Any other property obtained from the Defendant; 
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e. Any tapes or other electronic recordings which the prosecutor 
intends to introduce at trial, irrespective of whether such recording was made during the 
course of the criminal transaction; 

f. The approximate date, time and place of the offense charged and of 
the Defendant's arrest; 

g. Anything required to be disclosed, prior to trial, to the Defendant 
by the Prosecutor, pursuant to the constitution of this state or of the United States, 
including: 

i. An itemized list of all property obtained from the 
Defendant; 

ii. All documents and/or information relating to the New York 
State Department of Tax and Finance's opinion regarding the seizure of 
unstamped cigarettes which are manufactured by or distributed by Native 
Americans; 

iii. All documents, correspondence, emails or notes generated 
by any employee of the New York State Department of Tax and Finance, 
including but not limited to Richard Ernst and Peter Persampieri, which 
refer to or relate to the collection of taxes on Native American cigarettes 
and the enforcement of New York law when Native Americans are 
involved; and 

iv. All documents, correspondence, emails or notes generated 
by any New York State Legislator or Senator, including but not Hmited 
New York State Senators George Maziarz and Tim Kennedy, which were 
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sent to or provided to the New York State Department of Tax and Finance 
which refer to or relate to the collection of taxes on Native American 
cigarettes and the enforcement of New York law when Native Americans 
are involved. 

POINT II 

PRIOR UNCHARGED CRIMINAL, VICIOUS, OR IMMORAL CONDUCT 

10. That your Deponent requests pursuant to Criminal Procedure Law Section 
240.43 that the prosecution notify the defense of any and all specific instances of the 
Defendant's prior uncharged criminal, vicious, or immoral conduct of which the 
prosecution had knowledge and which the prosecutor intends to use at trial. 

POINT III 

REQUEST FOR SANDOVAL HEARING 

11. Your Deponent respectfully asks the Court's permission to reserve his 
right to conduct a Sandoval Hearing prior to commencement of trial to determine the 
admissibility of any convictions or uncharged criminal, vicious, or immoral conduct of 
which the prosecution intends to proffer against the Defendant. 

12. That in protection of my client's Constitutional Rights, I am respectfully 

asking for a Sandoval Hearing prior to trial. 

POINT IV 
BILL OF PARTICULARS 

13. The Defendant requests, pursuant to Section 200.95 of the Criminal 
Procedure Law, that the People serve and file in writing a verified Bill of Particulars 
relating to the indictment herein and particularly setting forth the following: 

A. As to the First Count of the Indictment: 

A. The exact date, time, place and location of the alleged crime. 
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B. Describe whether the alleged role of the Defendant was that of the 
principal and/or accomplice and whether there are any unindicted principals or 
accomplices and the identity of any such person. 

C. Describe the precise conduct of the Defendant which the People will offer 
as evidence of his willful state of mind. 

D. Describe the substance of the Defendant's conduct, which indicated that 
that the Defendant possessed or transported the cigarettes for the purpose of sale. 

E. Describe the substance of the Defendant's conduct, which indicated that 
the Defendant possessed or transported cigarettes "subject to tax". 

F. The exact date, time and location of when the alleged crime was reported 
and to whom it was reported and who made said report. 

G. The exact date, time and location of the U.S. Border Patrol checkpoint. 

H. Describe any role the U.S. Border Patrol played in any stop of the 
Defendant and any subsequent seizure. 

I. The names of all federal agents involved in the U.S. Border Patrol 
checkpoint. In particular, identify the federal agents who had direct contact with the 
Defendant and the vehicle that was seized. 

J. Describe any role the U.S. Bureau of Alcohol, Tobacco, Firearms and 
Explosives played in any stop of the Defendant and any subsequent seizure. 

K. The names of all federal agents involved in the U.S. Bureau of Alcohol, 
Tobacco, Firearms and Explosives involved in this matter. In particular, identify the 
federal agents who had direct contact with the Defendant and the vehicle that was seized. 
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L. Describe any role the New York State Police played in any stop of the 
Defendant and any subsequent seizure. 

M. The names of all officers of the New York State Police involved in this 
matter. In particular, identify the Troopers who had direct contact with the Defendant and 
the vehicle that was seized. 

B. As to the Second Count of the Indictment: 

N. The exact date, time, place and location of the alleged crime. 

O. Describe whether the alleged role of the Defendant was that of the 
principal and/or accomplice and whether there are any unindicted principals or 
accomplices and the identity of any such person. 

P. Describe the precise conduct of the Defendant which the People will offer 
as evidence of his willful state of mind. 

Q. Describe the substance of the Defendant's conduct, which indicated that 
that the Defendant possessed or transported the cigarettes for the purpose of sale. 

R. Describe the substance of the Defendant's conduct, which indicated that 
the Defendant possessed or transported cigarettes "subject to tax". 

S. The exact date, time and location of when the alleged crime was reported 
and to whom it was reported and who made said report. 

T. The exact date, time and location of the U.S. Border Patrol checkpoint. 

U. Describe any role the U.S. Border Patrol played in any stop of the 
Defendant and any subsequent seizure. 
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V. The names of all federal agents involved in the U.S. Border Patrol 
checkpoint. In particular, identify the federal agents who had direct contact with the 
Defendant and the vehicle that was seized. 

W. Describe any role the U.S. Bureau of Alcohol, Tobacco, Firearms and 
Explosives played in any stop of the Defendant and any subsequent seizure. 

X. The names of all federal agents involved in the U.S. Bureau of Alcohol, 
Tobacco, Firearms and Explosives involved in this matter. In particular, identify the 
federal agents who had direct contact with the Defendant and the vehicle that was seized. 

Y. Describe any role the New York State Police played in any stop of the 
Defendant and any subsequent seizure. 

Z. The names of all officers of the New York State Police involved in this 
matter. In particular, identify the Troopers who had direct contact with the Defendant and 
the vehicle that was seized. 

POINT V 

INSPECTION OF GRAND JURY MINUTES/DISMISSAL OF THE 
INDICTMENT ON INSUFFICIENT GRAND JURY MINUTES/REDUCTION OF 
INDICTMENT ON INSUFFICIENT GRAND JURY MINUTES 

14. Upon information and belief and upon your deponent's own investigation 

of the circumstances and facts surrounding the Indictment, to the extent that the 

investigation has been possible, there is insufficient evidence as a matter of law before 

the Grand Jury to sustain the Indictment against the Defendant herein; and therefore, the 

Defendant seeks an inspection of the Grand Jury minutes for viable insufficiencies and 

further move for dismissal of the Indictment by reason of the failure of proof before the 

said Grand Jury. 
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15. Inspection of the Grand Jury minutes in the instant case would in no way 
prejudice the People of the State of New York nor any way serve to defeat the ends of 
justice but to the contrary, will operate to provide substantial justice in that the Defendant 
and Defendant's counsel verily believe that the matters of evidence presented to the 
Grand Jury were totally insufficient, illegal and incompetent as a matter of law and that 
said Indictment was not grounded on legal basis and must be dismissed. 

16. Upon information and belief, the relevant admissible evidence which was 
not presented but should have been presented to the Grand Jury is as follows: 

a. The July 6, 201 1 email sent by Richard Ernst of the Department of 
Taxation and Finance to individuals in the Criminal Investigation Division of the New 
York State Department of Tax and Finance entitled "Cigarette Enforcement", which 
outlined "possible scenario's [sic] involving the movement of untaxed cigarettes in NYS 
(either premium alone, premium and native American or just native American) and when 
we could seize and/or charge." A copy of this email is attached hereto as Exhibit B. This 
email instructed investigators in the Criminal Investigation Division of the Department of 
Taxation and Finance to not seize shipments when Native Americans transport untaxed 
and unstamped Native-manufactured cigarettes between reservations in New York State 
or to reservations outside of the state. Specifically, this email set forth as follows: 'TSTative 
Americans transporting untaxed native American cigarettes from one reservation in NYS 
to another reservation in NY& - Don't seize." Id. (emphasis in original). When 
questioned about the cigarettes in the Defendant's possession, the Defendant produced a 
copy, or a portion of this email, and provided it to the New York State Police, who did 
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not comply with the directive from the Department of Taxation and Finance and seized 
the cigarettes bound for the Seneca Indian Reservation. 

b. The cigarettes seized by the New York State Police were sold to 
the Defendant's employer, Seneca Hawk, by Speedway Cigarettes. Seneca Hawk is 
wholly owned by members of the Seneca Nation of Indians, while Speedway Cigarettes 
is believed to be wholly owned by members of the St. Regis Mohawk Tribe. In this 
regard, the cigarettes were purchased on the Mohawk Indian Reservation and were 
intended to be transported through New York State to Seneca Hawk's warehouse on the 
Tonawanda Indian Reservation. Accordingly, the transaction at issue in the present case, 
relates to a wholly Native to Native transaction. 

c. The May 16, 2011 letter sent by New York State Senators George 
Maziarz and Tim Kennedy to Thomas Mattox, the Commissioner of the New York State 
Department of Tax and Finance. A copy of this letter is attached hereto as Exhibit C. 
Specifically, this letter sought clarification as to the New York State Department of Tax 
and Finance's position on Native brand cigarettes and provided the Senators' 
interpretation of the current stamping regulations. The letter states, in pertinent part, as 
follows: 

We write in today in reference to the regulations 
that have been issued for the collection of New York State 
Sales Tax on Native territories for sales of tobacco products 
made to individuals who are not Native Americans. In 
reading these regulations, it is clear that the issue of the 
sale of Native Brand cigarettes and tobacco products, 
which are produced on Native territories, are not 
addressed. 

A call to your office yielded the response that this is 
a "gray area". We respectfully disagree. There is currently 
no process in place to stamp Native cigarettes in order 
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to effectuate sales tax collection, as can and is done with 
so called premium brands. It is our view that Native 
Brand cigarettes, which are produced and sold on lands 
owned by Native Nations, constitutes commerce that is 
essentially Native to Native, and therefore cannot be 
regulated or taxed by the State of New York. . . . 

It is our view that the State should not pursue an 
effort to collect taxes on Native Brands because such an 
effort would be contrary to the sovereign rights of the 
Native Nations .... 

Exhibit C (emphasis added). It is clear from the above, that even New York State 
Senators understood that Native Brand cigarettes are not and cannot be regulated by the 
State of New York or the Department of Tax and Finance. 

d. That pursuant to N.Y. Tax Law § 471, cigarettes sold to "qualified 
Indians for their own use and consumption on their nations' or tribes' qualified 
reservation" are not taxable. 

17. The above evidence is all possibly exculpatory evidence. In this regard, it 
is well settled that a prosecutor is required to divulge possibly exculpatory evidence to a 
Grand Jury if the evidence could materially influence the Grand Jury's investigation or 
change its findings. People v. Monroe, 480 N.Y.S.2d 259, 266 (N.Y. Sup. Ct. 1984); 
People v. Filis, 386 N.Y.S.2d 988, 990 (N.Y. Sup. Ct. 1976). Although evidence merely 
mitigating an offense may be presented at the discretion of the prosecutor, evidence that 
might provide for complete exculpation and avoid a needless or unfounded prosecution 
must be presented to the Grand Jury. People v. Lancaster, 69 N.Y.2d 20, 28 (1986). 

18. In the present case, the Prosecutor failed to provide evidence to the Grand 
Jury that might exculpate the Defendant, therefore the charge against the Defendant 
should be dismissed pursuant to Criminal Procedure Law Section 210.20(l)(b). 
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Specifically, as discussed above, the "official Statement" by the State Department of 
Taxation and Finance, the Native to Native nature of the cigarette transaction, the May 
16, 2011 letter sent by New York State Senators George Maziarz and Tim Kennedy to 
Thomas Mattox, and an explanation of New York State's lack of authority to tax Native 
to Native sales, are all examples of material evidence which could fully rebut the 
presumption of taxation or the culpable state of mind required for conviction under New 
York Tax Law Section 1 814(c)(2). 

19. In purposely failing to provide the Grand Jury with the foregoing 
evidence, the Prosecutor has prolonged a "needless and unfounded" prosecution. See 
People v. Valles, 62 N.Y.2d 36, 38 (1984) ("whether a particular defense need be charged 
[to the Grand Jury] depends upon its potential for eliminating a needless or unfounded 
prosecution."). Accordingly, the Indictment should be dismissed as a matter of law 
pursuant to Criminal Procedure Law Section 210.20. 

POINT VI 

DISCLOSURE OF THE GRAND JURY MINUTES 
FOR FULL PRESENTATION OF DISMISSAL MOTION 

20. The Defendant requests that the Grand Jury testimony be disclosed to the 
defense, pursuant to Criminal Procedure Law Section 210.30(3), so that counsel might 
effectively represent the accused on this motion to dismiss. 

21. The Defendant requests disclosure of the legal instructions to the Grand 
Jury so that accuracy and sufficiency of the Prosecutor's instructions to the Grand Jury 
might be evaluated. 

22. Disclosure of Grand Jury minutes is a matter completely within the 
discretion of the Court, guided, we suggest, by fairness. Most States which, like New 
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York, allow challenges to the sufficiency of the evidence or instructions to the Grand 
Jury also allow release of the transcript of the proceedings to the accused. LaFave & 
Israel, Criminal Procedure, § 15.4(c) (West 1985). Those States regard release as 
"essential to give meaning to the defendant's right to challenge the indictment" and reject 
mere in camera review because the Court needs "the assistance of counsel for both sides 
if it to judge wisely," See Burkholder v. State, 491 P.2d 754 (Alaska 1971). The Courts 
are extraordinarily burdened with the administration of justice. 

23. Judges have responsibility for a multitude of tasks which realistically limit 
the time available to review all matters, both procedural and substantive, that they must 
address. Allowing the defense access to Grand Jury minutes can only minimize the 
possibility that an issue, error, or misconduct will escape the Court's attention. The 
defense is often in a better position to dispute discrepancies with the facts presented to 
the Grand Jury by the prosecution. Often, only the defense will be in a position to detect 
misleading testimony. 

24. In furtherance of one of the tantamount goals of disclosing Grand Jury 

materials, disclosure of Grand Jury minutes to the defense can and should be made for the 

purpose of "assisting] the Court in making its determination on the motion, [and the 

Court] may release the minutes or such portions thereof to the parties." N.Y. Crim. Pro. 

Law § 210.30(30). In a roughly analogous context, the United States Supreme Court has 

recognized that it is more appropriate for defense counsel to scour Grand Jury minutes for 

material of value than trial Judges. Dennis v. United States, 384 U.S. 855 (1966). In 

Dennis, the Court said: 

Trial Judges ought not to be burdened with the task or the 
responsibility of examining sometimes voluminous Grand 
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Jury testimony in order to ascertain inconsistencies with 
trial testimony. In any event, 'it will be extremely difficult 
for even the most able and experienced trial Judge under the 
pressures of conducting a trial to pick out all of the Grand 
Jury testimony that would be useful in impeaching a 
witness' . . . Nor is it realistic to assume that the trial Court's 
judgment as to the utility of material for impeachment 
or other legitimate purposes, however conscientiously 
made, would exhaust the possibilities. In our adversary 
system, it is enough for Judges to judge. 

Id. at 874-75. This is consistent with the concept that a defendant's counsel is in a better 
position to identify prejudice, inadequacy and error before the Grand Jury than the Judge. 

25. It is the case that the spontaneous dismissal of indictments by Judges upon 
an in camera review of the Grand Jury minutes and/or instructions are exceedingly rare. 
In most cases which result in either dismissal of indictments or reversal of convictions on 
account of the insufficiency of Grand Jury evidence or instructions, the minutes were 
disclosed to counsel of the accused. See, e.g., People v. Lobban, Indictment No. 83-1075, 
(Erie Co. Sup. Ct); People v. Baisley, Indictment No. 86-0453-A, (Erie Co. Sup. Ct. 
1987). 

26. Numerous cases in New York support the practice of disclosing Grand 
Jury minutes to defendants for the purpose of preventing various abuses of the Grand 
Jury system. In fact, the Court of Appeals has recently held that portions of Grand Jury 
testimony could be reviewed by a court to aid another criminal court in its determination 
of whether such materials should be disclosed to the defendant as required by People v. 
Rosario, 9 N.Y.2d 286 (1961) cert, denied 368 U.S. 866. See Matter of Stephen F. 
Lungren v. Kane, 88 N.Y.2d 861 (1996). 
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27. In Lungren, the Court affirmed the decision of a Sullivan County trial 
court to disclose portions of Grand Jury testimony to an Orange County trial court where 
the same defendant had been charged with numerous criminal offenses. The Court stated 
that in making such a decision, trial courts must first "evaluate whether the party seeking 
release has shown a compelling and particularized need for the Grand Jury 
testimony... [and] weigh factors to assess the competing public policies of release versus 
secrecy blanketing Grand Jury proceedings." Thus, in Lungren, the Court of Appeals 
clearly affirmed the principle that the trial Court has both the authority and discretion to 
allow the release of Grand Jury minutes to the defendant upon proper consideration of the 
relevant factors. 

28. Lower courts in this State have also acknowledged and adhered to the 
principle that Criminal Procedure Law Section 210.30 grants trial courts the authority and 
discretion to order release of Grand Jury minutes to the defendant. In 1982, the Appellate 
Division, Second Department affirmed this point, but disagreed with the manner in which 
the release was ordered. That is, the Court found that "the County Court acted in excess 
of its authority when it released Grand Jury minutes to each defendant without 
segregating the minutes pertaining to the other defendant's indictments." Therefore, 
although the Appellate Court ultimately reversed the trial court based upon the error in 
the manner of release, it affirmed the authority and discretion of the trial court to order 
release. Kuriansky v. Rohl, 86 A.D.2d 638 (2d Dept. 1982); see also People v. Alamo, 89 
Misc. 2d 246 (Bronx Co. Sup. Ct. 1977) (Bronx County Supreme Court ordered certain 
portions of the Grand Jury minutes released based upon its determination that "discovery 
material existed in the form of inconsistent testimony of [the] complainant and ... no 
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issue of security was involved."); People v. Manfro, New York Law Journal, March 26, 
1991, p. 26 (col 4), Volume 205, Number 57 (Queens County Court released the Grand 
Jury minutes to the defendant, stating that such release was necessary to assist the Court 
in determining the motion," and that the People had not demonstrated that release would 
be contrary to the public interest.); People v. Allies Boulevard Book Store, 130 Misc. 2d 
556, 497 N.Y.S.2d 264 (Broome Co. 1985) (Obscenity prosecution); People v. 
Dearstyne, 215 A.D.2d 864, 626 N.Y.S.2d 879 (3rd Dept. 1995) (Several sex-related 
offenses perpetrated upon three very young children); People v. Rosedale Carting Corp. 
1986-2 Trade Cases p. 67, 310, 1986 WL 55320 (Sup. Ct. Kings Co. 1986) (Court 
observes that it has "on numerous occasions, ordered releases of the Grand Jury 
minutes"). 

29. In the case at bar, there are numerous Grand Jury issues that give rise for 
grounds to dismiss the indictment which need proper investigation and review in order to 
draft and submit Defendant's Motion to Dismiss the indictment. The manner in which the 
Grand Jury was instructed; whether the Grand Jury was properly instructed as to the 
shifting burden created by the presumption New York Tax Law § 1814(d); whether the 
Grand Jury was properly informed as to what types of cigarettes are "subject to tax" 
under New York Tax Law; whether the Grady Jury was properly instructed as to the 
meaning and effect of the fact that New York Tax Law § 1814(c)(2) requires all elements 
of the crime to be "willingly" committed; whether the Grand Jurors who voted heard the 
entire testimony of the Grand Jury presentment; the issue concerning hearsay statements, 
etc. are only a few of the complex issues which need to be thoroughly explored and 
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addressed. Release of the Grand Jury minutes will allow defense counsel to prepare and 
submit a "full presentation." 

POINT VII 

SUPPRESSION OF PHYSICAL EVIDENCE HEARING 

30. The Defendant hereby makes an application requesting a hearing 
concerning the suppression of any and all physical evidence seized in relation to this 
indictment. 

3 1 . Upon information and belief, the stop of the Defendant is one of a series 
of stops in Saint Lawrence, Franklin, and Clinton counties made at U.S. Border Patrol 
checkpoints. 

32. Upon information and belief, the use of U.S. Border Patrol checkpoints is 
simply a subterfuge so that the New York State Police can gain access to and search box 
trucks, which may be transporting Native cigarettes from the Mohawk Indian 
Reservation. 

33. It appears from media reports that these U.S. Border Patrol checkpoints 
have been strategically planned to allow the New York Police to stop (and ultimately 
seize) box trucks that it would normally be unable to stop. 

34. In fact, an attorney from your deponent's office witnessed one of these 
checkpoints when traveling to the arraignment of the Defendant. At said stop, the U.S. 
Border Patrol was working closely with the New York State Police to search and stop 
vehicles. 

35. In light of these circumstances, the Defendant requests a hearing to 
determine the legality (or illegality) of the stop that ultimately led to the seizure of the 
cigarettes. 
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POINT VIII 

DISMISSAL BASED ON PENAL LAW § 15.20(2) ("MISTAKEN BELIEF") 

36. Assuming that the Defendant's conduct was illegal, dismissal of all 
charges against the Defendant is appropriate due to the Defendant's mistaken belief, 
based on an official interpretation of New York State Tax Law by the New York State 
Department of Tax and Finance, that the alleged conduct was legal. 

37. Pursuant to New York Penal Law Section 15.20(2), a person is relieved of 

criminal liability where a mistaken belief that the conduct engaged in is not criminal is: 

founded upon an official statement of law contained in . . . 
an interpretation of the statute or law relating to the 
offense, officially made or issued by a public servant, 
agency or body legally charged or empowered with the 
responsibility or privilege of administering, enforcing or 
interpreting such statute of law. 

N.Y. Penal Law 15.20(2)(d) (emphasis added). 

38. The "availability of this defense is based on the theory that where the 
government has affirmatively, albeit unintentionally, misled an individual as to what may 
or may not be legally permissible conduct, the individual should not be punished as a 
result. This is salutary and enlightened and should be firmly supported in appropriate 
cases." People v. Marrero, 69 N.Y.2d 382, 390 (1987); see also People v. Studifln, 132 
Misc. 2d 326, 331 (Kings Co. Sup. Ct. 1986) ("The action of any official who is 
appointed to represent the State in its dealings with the public in some particular matter 
should bind the State affording a defense to a criminal prosecution when the defendant 
proves that he acted in reasonable reliance on the official's advice to his detriment.") 
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39. Here, the Defendant has been charged with two counts of violating New 
York State Tax Law Section 1814(c)(2) for allegedly possessing and transporting 
unstamped cigarettes "subject to tax". 

40. The New York State Department of Tax and Finance is the body legally 
charged with interpreting and enforcing this statute. See N.Y. Tax § 171. 

41. Accordingly, where the New York State Department of Tax and Finance 
issues an interpretation or "official statement" regarding the legality of possessing and/or 
transporting unstamped cigarettes, the statement can be and should be relied on by New 
York State taxpayers. 

42. As set forth above, on July 6, 2012, Richard Ernst, acting in his capacity 
as Deputy Commissioner of Tax Enforcement, issued an "official statement" to various 
members of the Criminal Investigation Division of the New York State Department of 
Tax and Finance outlining scenarios involving the movement of unstamped cigarettes in 
New York State, which sets forth when the cigarettes should be seized and the 
individuals charged. 

43. Directly on point to the present case is the following scenario: "Native 
Americans transporting untaxed native American cigarettes from one reservation in NYS 
to another reservation in NYS - Don't seize." Exhibit B (emphasis in original). Said 
another way, the New York State Department of Tax and Finance took the official 
position, based on an interpretation of New York State Tax Law Section 1842, that it was 
not illegal to transport or possess unstamped native made cigarettes that are being 
transported by a Native American from one reservation to another (here the Mohawk 
Indian Reservation to the Tonawanda Indian Reservation). 



19 



44. In the present case, the Defendant relied on the "official statement" of 
Richard Ernst, the Deputy Commissioner of Tax Enforcement, which affirmatively set 
forth that Tax Law Section 1814(c)(2) was not to be enforced in situations like here. 

45. Here it cannot be disputed that the Defendant was relying on the "official 
statement" of the New York State Department of Tax and Finance. When the first New 
York State Trooper arrived at the location of the seizure, the Defendant presented the 
Trooper with a copy of a part of the "official statement" indicating that his actions were 
not illegal. The New York State Police, however, ignored both the Defendant's 
protestation that his conduct was legal and the "official statement" of the New York State 
Department of Tax and Finance when they seized the native made cigarettes and the 
truck. Likewise, the People have ignored this "official statement" when they charged the 
Defendant. 

46. Even the Trooper who responded to the call from Federal authorities was 
confused by the "official statement" regarding tax enforcement. While it was clear that 
the cigarettes did not have the tax stamp affixed to them, the Trooper failed to arrest the 
Defendant or his co-defendant as that point. The confusion of the New York State Police 
over the significance of the "official statement" regarding enforcement in the present 
situation was further evidenced by several phone calls to superiors requesting instructions 
on how to proceed and ultimately advising the Defendant that he could return the 
following Monday to retrieve the seized truck and cigarettes. 

47. The Defendant clearly relied on the "official statement" of the New York 
State Department of Tax and Finance to his detriment and thus all charges against the 
Defendant should be immediately dismissed. 
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POINT IX 

ALL COUNTS SHOULD BE DISMISSED BECAUSE THE STATUTE THE 
DEFENDANT IS CHARGED WITH VIOLATING IS UNCONSTITUIONAL 

48. As the Court is aware, the Defendant has been charged with violating New 

York State Tax Law Section 1814(c)(2). The applicable section of the statute states: 

Any person, other than an agent licensed by the 
commissioner, who willfully possesses or transports for the 
purpose of sale thirty thousand or more cigarettes subject 
to tax imposed by section four hundred seventy-one of 
this chapter in any unstamped or unlawfully stamped 
packages or who willfully sells or offers for sale thirty 
thousand or more cigarettes in any unstamped or 
unlawfully stamped packages in violation of article twenty 
of this chapter shall by guilty of a class D felony. 

49. New York State Tax Law Section 471 states, in relevant part: 

There is hereby imposed and shall be paid a tax on all 
cigarettes possessed in the state by any person for sale, 
except that no tax shall be imposed on cigarettes sold 
under such circumstances that this state is without 
power to impose such tax, including sales to qualified 
Indians for their own use and consumption on their 
nations' or tribes' qualified reservation. . . . The tax 
imposed by this section is imposed on all cigarettes sold on 
an Indian reservation to non-members of the Indian nation 
or tribe and to non-Indians. 

50. Thus, in order for the Defendant to have committed the charged crime, the 
cigarettes he was transporting must have been subject to tax (i.e., "subject to tax imposed 
by section four hundred seventy one of this chapter"), not simply lacking stamps. 

51. In Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95 (2005), the 

United States Supreme Court held: 

We have determined that "[fjhe initial and frequently 
dispositive question in Indian tax cases ... is who bears the 
legal incidence of [the] tax,", and that the States are 
categorically barred from placing the legal incidence of 
an excise tax "on a tribe or on tribal members for sales 
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made inside Indian country" without congressional 
authorization. 

Id. at 101 (quoting Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450, 458 
(1995)) (emphasis added). 

52. Furthermore, New York State Tax Law states, "it is intended that the 
ultimate incidence of and liability for the tax shall be upon the consumer." N.Y. Tax 
§ 470 (emphasis added). 

53. Thus, cigarettes are subject to New York State taxes only if the legal 
incidence of the tax falls on a consumer who is not categorically barred from bearing the 
legal incidence of the tax. When the ultimate consumer is a Native American who 
purchases cigarettes on his or her own reservation for his or her own use, the State is 
categorically barred from imposing an excise tax. 

54. Despite the existence of an entire category of untaxable consumers, 

Section 1814 creates a presumption that if the cigarettes are not stamped, they are 

necessarily subject to tax: 

For the purposes of this section, the possession or 
transportation within this state by any person, other than an 
agent, at any one time of five thousand or more cigarettes 
in unstamped or unlawfully stamped packages shall be 
presumptive evidence that such cigarettes are possessed 
or transported for the purpose of sale and are subject to 
the tax imposed by section four hundred seventy-one of 
this chapter. . . . 

N.Y. Tax Law § 1814(d) (emphasis added) 1 . 



1 As discussed in greater detail below, the unconstitutional nature of this presumption is the result of a 
poorly drafted statute in which State lawmakers have made arbitrary rales in an attempt to regulate taxation 
where they have been unable to do so. The arbitrary nature of this statute is clear from the fact that the 
presumption in Section 1814 makes five thousand cigarettes a threshold of some arbitrary nature. This 
amount appears to be based on nothing but a mere whim, in a sloppy attempt to collect taxes where the 
State has been unable to do so for decades. The fact that that five thousand is nothing more than an 
arbitrary figure is further evidence that the presumption created by Section 1 814(d) is unconstitutional. 
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55. This presumption places the burden on the Defendant to prove his 
innocence, and relieves the People from having to prove the defendant's guilt. Such 
burden shifting is only permissible if there is a sufficient connection between the fact to 
be proven and the fact to be presumed. Specifically, "a criminal statutory presumption 
must be regarded as 'irrational' or 'arbitrary,' and hence unconstitutional, unless it can 
at least be said with substantial assurance that the presumed fact is more likely than 
not to flow from proved fact on which it is made to depend." Leary v. United States, 
395 U.S. 6 (1969) (emphasis added). 

56. Here, the fact to be proven by the People is that the Defendant possessed 
or transported within New York State five thousand or more unstamped or illegally 
stamped cigarettes at any one time. The presumed fact is that these same cigarettes "are 
subject to the tax imposed by section four hundred seventy one of this chapter." In other 
words, if the People merely prove that unstamped cigarettes were in the possession of the 
Defendant, then the Jury may presume the very different fact that the cigarettes would 
have eventually been purchased by a Consumer subject to the legal incidence of the tax. 

57. The ultimate consumer's status as a person subject to tax does not likely 
flow from the fact to be proven that the cigarettes in the possession of the Defendant were 
not stamped. Therefore, this presumption must be considered irrational and arbitrary, as it 
inappropriately relieves the People from proving a defining element of the crime. Thus, 
the presumption is unconstitutional. 

58. The New York State Legislature has explicitly stated that the legal 
incidence of the tax is to fall on the consumer. Therefore, it is impossible to determine 
whether cigarettes are taxable without knowing the identity of the consumer. The 
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Defendant is not a consumer. As an employee of a distributor/wholesaler (Seneca Hawk), 
his purchase and possession of cigarettes cannot bear the legal incidence of the tax. 
Again, there is no reasonable connection between simply possessing cigarettes and a 
determination that the cigarettes will eventually be purchased by a consumer subject to 
the tax. See Tot v. United States, 319 U.S. 463 (1943). 

59. In Tot, the United States Supreme Court analyzed a statutory presumption 

in a criminal statute that made it illegal for a defendant convicted of a crime of violence 

to receive a firearm or ammunition shipped or transported in foreign (interstate) 

commerce. Pursuant to the statute, the possession of a firearm or ammunition by a 

defendant was presumptive evidence that such firearm or ammunition was shipped, 

transported, or received in violation of the Federal Firearms Act. The defendant argued 

that there was no connection between the fact of possession and its shipment interstate. 

The State argued that there was such a connection because "in most states, laws forbid 

the acquisition of firearms without a record of the transaction or require registration of 

ownership . . . [therefore] mere possession tends strongly to indicate that acquisition must 

have been in an interstate transaction." Id. at 468. The Supreme Court rejected this 

argument declaring: 

[There is] no reasonable ground for a presumption that its 
purchase or procurement was in interstate rather than 
intrastate commerce. It is not too much to say that the 
presumptions created by the law are violent, and 
inconsistent with any arguments drawn from experience. 

Id. 

60. The Court went on to state that even if the statute was based on the normal 
balancing of probability, "it leaves the jury free to act on the presumption alone once the 
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specified acts are proved, unless the defendant comes forward with opposing evidence. 
And this we think enough to vitiate the statutory provision." Id. at 469. 

61. In the instant case, the statutory presumption equates possession of 
unstamped cigarettes with taxability. However, there is no necessary logical connection 
between these two facts. There is no rational basis to presume that 5,000 unstamped 
cigarettes possessed by a Native American, traveling between reservations, will 
inevitably find their way into retail stores where consumers subject to the legal 
incidence of the cigarette tax will finally purchase them. The arbitrary nature of this 
threshold is evidenced in the notion that the presumption does not apply to an individual 
who is in possession of one less pack of cigarettes (4,980 cigarettes). Simply put, it 
cannot "be said with substantial assurance that the presumed fact is more likely than not 
to flow from proved fact on which it is made to depend" Leary, 395 U.S. at 8. 

62. hi light of the above, insomuch as the presumption the People will rely on 
is unconstitutional and there is no evidence that the cigarettes in question are "subject to 
tax", all counts against the Defendant must be dismissed. 

POINT X 

ALL COUNTS SHOULD BE DISMISSED IN FURTHERANCE OF JUSTICE 

63. In addition to the above given reasons for dismissal, the Defendant seeks 
dismissal of all counts in the furtherance of justice, pursuant to New York Criminal 
Procedure Law Section 210.40. 

64. Pursuant to Section 210.40, an indictment or any count thereof may be 
dismissed in furtherance of justice, as provided in paragraph (i) of subdivision one of 
section 210.20, when, even though there may be no basis for dismissal as a matter of law 
upon any ground specified in paragraphs (a) through (h) of said subdivision one of 
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Section 210.20, such dismissal is required as a matter of judicial discretion by the 
existence of some compelling factor, consideration or circumstance clearly demonstrating 
that conviction or prosecution of the defendant upon such indictment or count would 
constitute or result in injustice. In determining whether such compelling factor, 
consideration, or circumstance exists, the court must, to the extent applicable, examine 
and consider, individually and collectively, the following: 

(a) the seriousness and circumstances of the offense; 

(b) the extent of harm caused by the offense; 

(c) the evidence of guilt, whether admissible or inadmissible at trial; 

(d) the history, character and condition of the defendant; 

(e) any exceptionally serious misconduct of law enforcement; 

(f) the purpose and effect of imposing upon the defendant a sentence 
authorized for the offense; 

(g) the impact of a dismissal upon the confidence of the public in the 
criminal justice system; 

(h) the impact of a dismissal on the safety or welfare of the 

community; 

(i) where the court deems is appropriate, the attitude of the 
complainant or victim with respect to the motion; 

(j) any other relevant fact indicating that a judgment of conviction 
would serve no useful purpose. 

65. Each factor to be considered by the Court falls in favor of the Defendant 
and the Indictment should be dismissed. 
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A. The seriousness and circumstances of the offense and the extent of harm 
caused by the offense. 

66. At the outset it is imperative that the Court understands the facts in this 
case. Here, the Defendant is a member of the Seneca Nation of Indians, working for 
Seneca Hawk, a business entity wholly owned by members of the Seneca Nation. On 
March 2, 2012, the Defendant traveled to the Mohawk Indian Reservation in Northern 
New York and purchased, on behalf of Seneca Hawk, 92 cases of native-made cigarettes 
from Speedway Cigarettes, which is believed to be wholly owned by members of the St. 
Regis Mohawk Tribe. The Defendant was on his way back to the Tonawanda Indian 
Reservation when he was stopped by the U.S. Border Patrol and the truck and cigarettes 
were seized. Simply put, the transaction here involved only Native Americans and native- 
made cigarettes. 

67. It is undisputed that New York State and the various Native American 
nations within New York State have struggled for years over the taxability of cigarettes 
sold by Native Americans on reservations. The legal landscape includes treaties between 
the various Nations of the Iroquois Confederacy and the United States along with 
numerous decisions from the U.S. Supreme Court and a recent decision from the Second 
Circuit Court of Appeals. See e.g. Wagon Prairie Band of Potawatomi Nation, 546 U.S. 
95 (2005); Oklahoma Tax Com'n v. Chickawaw Nation, 515 U.S. 450 (1995); Moe v. 
Confederated Salish and Kootenai Tribe of the Flathead Reservation, 425 U.S. 463 
(1976); Oneida Nation of New York v. Cuomo, 645 F.3d 154 (2d Cir. 2011). 

68. In an attempt to tax cigarettes sold on the reservation to non-natives, New 
York State has developed a new regulatory framework relying on stamping of cigarettes 
sold to Native Americans. These regulations, however, do not cover cigarettes 
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manufactured by Native Americans on a reservation. Seemingly recognizing this, the 
New York State Department of Tax and Finance, the very entity tasked with enforcing 
these new regulations, has recently taken the position that native made cigarettes should 
not be seized by law enforcement. See Exhibit B. 

69. As made clear above, on July 6, 2011, Richard Ernst, the Deputy 
Commissioner of Tax Enforcement issued an "official statement" to various members of 
the Criminal Investigation Division of the New York State Department of Tax and 
Finance outlining scenarios involving the movement of untaxed cigarettes in New York 
State. This "official statement", which the Defendant relied on, made clear that the 
actions of the Defendant were not to be prosecuted. Simply put, this "official statement" 
from a high-ranking official in the New York State Department of Tax and Finance 
clearly establishes that the cigarettes in the present case are not to be seized and those 
transporting them not charged. In this regard, it is absurd to believe that justice would be 
served in prosecuting the Defendant. 

70. Likewise, the May 16, 2011 letter sent by New York State Senators 
George Maziarz and Tim Kennedy to Thomas Mattox, the Commissioner of the New 
York State Department of Tax and Finance makes clear that it is the opinion of the 
lawmakers that New York Tax law does not have a "process in place to stamp Native 
cigarettes in order to effectuate sales tax collection, as can and is done with so called 
premium brands." Exhibit C (emphasis added). The State Senators further set out that "It 
is our view that Native Brand cigarettes, which are produced and sold on lands owned 
by Native Nations, constitutes commerce that is essentially Native to Native, and 
therefore cannot be regulated or taxed by the State of New York." Exhibit C 
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(emphasis added). It is clear from these statements, that even the lawmakers of New York 
State understand that Native Brand cigarettes are not and cannot be regulated by the State 
of New York or the Department of Tax and Finance. 

71. The official statement of the New York State Department of Tax and 
Finance, coupled with the legal interpretation of New York State's lawmakers, makes 
clear that the actions of the Defendant cannot be found to be illegal. Accordingly, 
dismissal in the interests of justice is warranted. 

B. The Extent of Harm Caused by the Offense. 

72. As explained in greater detail above, any harm assumes that the cigarettes 
seized by the New York State Police are in fact taxable. The presumption in Section 
1814(d), however, is unconstitutional and the burden of proving that the cigarettes are 
"subject to tax" remains on the People. Insomuch as there is no evidence that the 
cigarettes here, which were manufactured by, sold by, and purchased by a Native 
American business, are in fact "subject to tax", there is no harm caused by the alleged 
offense. 

73. Moreover, as explained in Point H below (^89-93), any potential victim 
to this crime has suffered no harm. As a result, no harm has been caused by the alleged 
offense and all counts should be dismissed in the interests of justice. 

C. The Evidence of Guilt. 

74. Ignoring for a moment the internal memo of the New York State 
Department of Tax and Finance, there is no evidence that the Defendant was transporting 
taxable cigarettes. To be found guilty of Tax Law Section 1814(c)(2), the Defendant 
must have been "willfully" transporting unstamped cigarettes "subject to tax". 
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Accordingly, regardless of whether or not the cigarettes at issue were stamped, the People 
must also prove that the cigarettes were in fact taxable. As discussed in detail above, any 
presumption that the subject cigarettes are subject to a tax is unconstitutional and thus the 
People are required to prove that the subject cigarettes are "subject to tax". It is 
respectfully submitted that the People are unable to prove this, as there is no evidence of 
this fact. As such, dismissal is warranted in the interest of justice. 

75. The People will also be unable to prove the Defendant had the required 

culpable mental state regarding his knowledge of whether the cigarettes were "subject to 

tax". Tax Law Section 1814(c)(2) includes a culpable mental state of "willfully." New 

York Penal Code Section 15.15(1) states: 

When one and only one of such terms [requiring a culpable 
mental state] appears in a statue defining an offense, it is 
presumed to apply to every element of the offense unless 
an intent to limit its application clearly appears. 

Id. (emphasis added). 

76. Section 1814 includes the element that possessed cigarettes must be 
"subject to tax". Thus, a defendant's mental state of "willfully" must also apply to the 
attendant circumstance "subject to tax". Although the New York Penal Code does not 
specifically define the mental state imparted by the word 'willfully', the state Appellate 
Court has held "that the Legislature, in using the term 'willfully' . . . intended a culpable 
mental state generally equivalent to that required by the term 'knowingly'. . . ." People v. 
Coe, 71 N.Y.2d 852, 855 (1988) (internal citations omitted); see also People v. 
Einaugler, 618 N.Y.S.2d 414, 415 (2d Dep't 1994) (citing Coe, 71 N.Y.2d 852) ("The 
trial court instructed the jury that in order for it to find the defendant guilty of willful 
violation of the health laws, it must find that the defendant "willfully committed an act of 
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neglect" and 'willfully means, knowingly' . . . ."); People v. McKelvey, 2005-KN- 
050100, 2005 N.Y. Misc. LEXIS 3569, *5 (N.Y. City Crim. Ct. 2005) (holding the 
People failed to allege the mental state of "willfulness" required by Tax Law 1814(a)(1) 
regarding the defendant's possession of eight boxes of unstamped cigarettes). 

77. In the present case, substituting the defined mental state "knowingly" for 
"willfully", the People must prove the Defendant "knowingly" possessed cigarettes 
"subject to tax". The New York Penal Code defines "knowingly" as follows: "A person 
acts knowingly with respect to conduct or to a circumstance described by a statue 
defining an offense when he is aware that his conduct is of such nature or that such 
circumstance exists." N.Y. Penal Code § 15.05(2). 

78. Accordingly, the People must prove the Defendant knew the cigarettes he 
was transporting were subject to tax. The Defendant respectfully submits that the People 
will never be able to do so. 

79. The People have failed to provide any evidence of the Defendant's mental 
culpability regarding the taxability of the unstamped cigarettes in his possession. 
Furthermore, the Defendant contends that it is impossible for the People to ever provide 
such evidence. For the Defendant to know whether the cigarettes were subject to tax, he 
would have needed to look into the future and determine the identity of each and every 
ultimate consumer, as the legal incidence of the tax remains on the consumer. Just as the 
charges under Section 1814 were dismissed in McKelvey because of the prosecution's 
failure to allege the requisite mens rea, the charges in the instant case should be 
dismissed because the People have not, and will never be able to, determine the 



31 



Defendant's mental state regarding the taxability of the possessed cigarettes. As such, 
dismissal is warranted in the interest of justice. 

80. Alternatively, the People will not be able to show the Defendant knew the 
cigarettes were subject to tax because the only evidence regarding the Defendant's state 
of mind, the "official statement" by the New York State Department of Taxation and 
Finance, supports the Defendant's proposition that he knew the cigarettes were, in fact, 
not "subject to tax". The "official statement" advances a policy of non-enforcement 
characterized by an explicit instruction to not seize suspected contraband cigarettes. 
Given such a policy of forbearance, it is only natural for the Defendant to have assumed 
that his transportation of Native made cigarettes from one Native reservation to another 
was in compliance with New York State Tax Law. Based on his knowledge of the 
Department of Taxation's policy, the Defendant knew that his cigarettes were, in fact, 
not "subject to tax". Because Section 1814(c)(2) requires just the opposite, the People 
cannot prove the mental culpability required by the statute. 

D. The history, character and condition of the Defendant. 

81. Seth Snyder is a twenty-seven year old man with no criminal history. Mr. 
Snyder lives in Western New York with his wife and three young children, ages five, six, 
and seven. Mr. Snyder has no criminal history and is an active member of the 
community. In particular, Mr. Snyder volunteers as a coach for the Lake Shore Junior 
Football league, where he coaches and instructs children ages seven and younger. 

82. Mr. Snyder is additionally a hard worker having worked in his family's 
business since the age of fourteen. Mr. Snyder, a member of the Seneca Nation of 
Indians, is also a member of the highly regarded Snyder family. Specifically, Mr. 
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Snyder's grandfather is Barry E. Snyder Sr., the former President of the Seneca Nation of 
Indians and the former Chairman of the Seneca Gaming Corp. 

83. On the night in question, Mr. Snyder was simply transporting a load of 
cigarettes, which had been purchased by his employer Seneca Hawk, from the Mohawk 
Indian Reservation through New York State to the Tonawanda Indian Reservation. At no 
point did Mr. Snyder believe what he was doing was illegal. Mr. Snyder's character and 
lack of criminal history clearly establishes that a dismissal in the interest of justice is 
warranted here. 

F. The Purpose and Effect of Imposing Upon the Defendant a Sentence 
Authorized by the Offense. 

84. One of the primary purposes of imposing a sentence upon an individual 
found guilty of certain criminal conduct is to deter similar conduct by others. Assuming 
the Defendant is convicted here, incarceration or probation will have not act as a broad 
deterrent. It is expected that the People will argue that a conviction would deter any party 
who is found guilty of some sort of tax evasion. This argument, however, is misplaced. 
The truth is that any conviction here would not be looked at by the public in the broad 
context of tax. evasion and instead would be looked at in the context of a dispute between 
Native Americans and New York State over sovereignty and taxation. In light of this, all 
charges should be dismissed. 

G. The Impact of a Dismissal Upon the Confidence of the Public in the Criminal 
Justice System. 

85. A dismissal here would not adversely impact the confidence of the public 
in the criminal justice system. In fact, it is respectfully submitted that the public would 
lose confidence in the criminal justice system in the event that the Defendant is 
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prosecuted. Here there is a known "official statement" from the New York State 
Department of Tax and Finance which indicates that the actions of the Defendant are not 
to be prosecuted. Moreover, the Defendant was in possession of and presented this memo 
to the New York State Police when questioned about the cigarettes being transported. It is 
clear that the Defendant was under the belief that his actions were not illegal due to the 
clear and concise statements of an official with the New York State Department of Tax 
and Finance. 

86. Likewise, the letter from New York State Senators Maziarz and Kennedy 
indicating that as lawmakers they interpret the current regulations as not applying to the 
present situation must be given great deference. See Exhibit C. It would defy notions of 
fundamental fairness to prosecute the Defendant where two New York State Senators 
have taken the formal position that the actions of the Defendant are not illegal. 

87. To prosecute the Defendant in light of these circumstances would erode 
the public's trust in the criminal justice system, as it would indicate that one cannot trust 
New York State officials to properly interpret the very laws its citizens are supposed to 
abide by. These facts clearly support a dismissal in the present case. 

H. The Impact of a Dismissal Upon the Safety or Welfare of the Community. 

88. There is no indication that a dismissal of either of the two counts of the 
indictment would have any negative impact on the safety or welfare of the community. 
J. The Attitude of the Complainant or Victim with Respect to the Motion. 

89. The Defendant has been charged with violating certain provisions of New 
York State's Tax Laws, which the New York State Department of Tax and Finance is 
responsible for upholding. Accordingly, it can be argued that the victim in the present 
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case is the New York State Department of Tax and Finance. The New York State 
Department of Tax and Finance, however, has already taken the position that the 
cigarettes in this matter should not have been seized and in the same regard, the 
Defendant should not be prosecuted. Clearly, the attitude of the New York State 
Department of Tax and Finance Defendant warrants a dismissal in the furtherance of 
justice. 

90. The People will likely argue that the victims in the present case are the 
taxpayers of New York State. As explained above, however, the People cannot prove that 
the cigarettes at issue here would have ever been taxable. Nevertheless, assuming, 
arguendo, that the cigarettes at issue are taxable and the New York State taxpayers are 
the victim, a recent study conducted by the Communication Department at Buffalo State 
College indicates that New York residents do not support the collection by New York 
State of taxes related to purchases made on an Indian reservation. A copy of this study is 
attached hereto as Exhibit D. 

91. Specifically, this study sought to "investigate public opinion about 

American Indians and the taxation controversy in New York State." Id., at p. 1. At the 

time of this study the current regulations related to the collection of taxes related to the 

sales of cigarettes on a reservation were not in place. However, the question posed 

remains telling. Specifically, the study asked the following: "If there was a sales tax on 

products purchased on Indian reservations, who should receive the tax revenues?" The 

study concluded as follows: 

The vast majority of respondents believe that any 
hypothetical sales tax on reservation purchases should go to 
Indian tribal government rather than to the state or federal 
governments. 
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Id., at p. 6. 

92. Likewise, the study concluded that "Support is overwhelmingly strong 
(79% agree or strongly agree) that the tax-free nature of reservation sales should extend 
to all purchasers, Indian and non-Indian alike." Id. 

93. In light of the above, it is clear that even if the cigarettes at issue were 
proven to be taxable and that this tax revenue would ultimately go the New York State 
Treasury, the New York State Taxpayers still believe that this tax should not be collected. 
Clearly, the attitude of the New York State taxpayers, as shown by the above cited study, 
warrants a dismissal in the furtherance of justice. 

J. Any Other Relevant Fact Indicating that a Judgment of Conviction Would 
Serve No Useful Purpose. 

94. As explained in detail below, in attempting to enforce the tax regulations 
here, the People are attempting to force a square peg into a round hole. It is respectfully 
submitted that the District Attorney's Office is using the Defendant as a pawn in a rogue 
prosecution in which the District Attorney is attempting to advance her own 
interpretation of complicated legal issues despite official policy statements of the New 
York State Department of Tax and Finance and questions regarding ambiguity in the law 
from New York State's own lawmakers. 

95. As stated above, when speaking with the New York State Police, the 
Defendant provided the officers with a copy of the "official statement" from the New 
York State Department of Tax and Finance indicating that native-made cigarettes which, 
like here, were being transported from reservation to reservation within New York State 
were not to be seized. However, despite being presented with this "official statement", 
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there is no indication in the investigation notes of the New York State Police involved 
that the officers ever contacted the New York State Department of Tax and Finance 
regarding this policy. Instead the cigarettes and truck were seized without any immediate 
charging of a crime. While not evidence of any serious misconduct, these facts appear to 
show that the seizure and subsequent Indictment, nearly ten weeks after the seizure, was 
the result of the New York State Police's failure to follow the official policies of the New 
York State Department of Tax and Finance, which support a dismissal of all charges. 

96. The simple truth remains that New York State has for years attempted to 
find a way to tax cigarettes on Native reservations. Seemingly unable to enforce 
consumer compliance, the State has promulgated regulations putting the burden on the 
Native Americans who distribute and sell cigarettes. However, as made clear in the letter 
from New York Senators Maziarz and Kennedy, attached as Exhibit C, the State has yet 
to determine a way to effectively regulate Native cigarettes. 

97. Despite this, the State continues to try and craft new ways to target the 
Native cigarette business. From the public eye, however, this is nothing more than a 
money grab spurred by the lobbyists in the tobacco industry. The fact that the State 
attempts to target Native cigarettes but not other Native products like gasoline is the 
white elephant in the room. This sort of selective enforcement does not benefit the 
general public, only the special interests in Albany. As such, any conviction here will 
serve no purpose. 

98. Additionally, as indicated above, this Court must consider the complicated 
and even historic underpinnings that surround the question of taxation of products, 
including cigarettes and tobacco, by Native American businesses on Native American 
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territories. Treaties between sovereign Native American entities and the United States, 
which limit the powers of stated over these sovereign entities and their commerce, were 
entered into and authorized by Congress as long ago as 1794. 

99. More recently, over the last twenty years, there have been numerous 
decisions by the United States Court which have addressed these sensitive sovereign 
issues. Likewise, the issue of taxation of goods sold on Native American territories have 
been vexing and complicated legal and political issues in the State Capital for over two 
decades. 

100. The question of taxation of cigarettes sold by Native Americans is further 
complicated by the issue of Native American gaming pursuant to the Indian Gaming 
Regulatory Act ("IGRA") and State Legislature authorized compacts governing IGRA 
gaming in New York. Likewise, this issue is further complicated by the so-called Master 
Settlement Agreement ("MSA") entered into by thirty-nine states and the major 
manufactures of non-native tobacco products, where New York was earmarked to receive 
$25 billion from these manufacturers. 

101. In sum, it is obvious that the question of taxation of cigarettes sold by 
Native Americans is a legal and political issue that affects the entire State, and therefore 
requires policies to be promulgated and advanced consistently across the State by State 
officials, not local officials. 

102. Having served as a government prosecutor at the local, federal, and state 
level for twenty years, your deponent respects and understands the authority of a County 
District Attorney. However, while your deponent respects the broad authority County 
District Attorneys possess, a decision to not prosecute certain low-level drug possessory 
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offenses does not have the same legal and political ramification associated with a single 
District Attorney interpreting the Tax Law regarding taxation of cigarettes sold by Native 
Americans, 

103. The exercise of such discretion is ever more dubious when the July 6, 
2011 "official statement" of the New York State Department of Tax and Finance is taken 
into account. 

1 04. For all the above given reasons, it is in the interest of justice that this court 

grant a dismissal of the indictment in its entirety. 

POINT XI 
ADDITIONAL MOTIONS 

105. No previous application for relief sought herein has been made. 

106. Based upon the nature of the relief requested herein, the Defendant 
reserves the right to make further and additional motions and arguments. 

107. Summary relief in favor of Defendant, if the prosecution fails to submit 
answering papers controverting the factual allegations supporting these motions. 

108. In addition to the forms of relief requested herein, your deponent also 
moves for such other and further relief which may seem just and proper under the 
circumstances. 

WHEREFORE, your deponent respectfully requests that this motion be granted in 
all respects, together with such other and further relief as this Court deems just and 
proper. 
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DATED: Buffalo, New York 
July 12, 2012 




Defa^C.(Vap<5o 5 Esq. 

Attorneys for Defendant, Seth Snyder 

665 Main Street, Suite 300 

Buffalo, New York 14203 

(716) 853-5100 
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STATE OF NEW YORK ' 

COUNTY COURT COUNTY OF ST. LAWRENCE 

THE PEOPLE OF THE STATE OF NEW YORK, 
-against- 

l and 

SETH A. SNYDER 

Defendant 

FIRST COUNT 

THE GRAND JURY OF THE COUNTY OF ST. LAWRENCE, by this Indictment, 
accuses the above defendant, of the crime of POSSESSION OR TRANSPORTATION OF 
UNSTAMPED CIGARETTES, Tax Law § 1814(c)(2), a Class D Felony, committed as follows: 

The defendant Seth A. Snyder, in the Comity of St Lawrence and State of New York, 
on or about 2nd day of March, 2012, acting in concert with 1 , as a person, 

not an agent licensed by the commissioner, willfully possessed or transported for the 
purpose of sale thirty thousand or more cigarettes subject to the tax imposed by Tax Law § 
471 in any unstamped or irnlawfully stamped packages, to wit: at the aforesaid date and 
place, the defendant not an agent licensed by the commissioner, willfully possessed and 
transported for the purpose of sale over 30,000 cigarettes, subject to the tax imposed by Tax 
Law §471, in unstamped packages. 



INDICTMENT NO. 2012- j ^ 
Index No. 



SECOND COUNT 



THE GRAND JURY OF THE COUNTY OF ST. LAWRENCE, by this Indictment, 
accuses the above defendant, of the crime of POSSESSION OR TRANSPORTATION OF 
UNSTAMPED CIGARETTES, Tax Law § 1814(c)(2), a Class D Felony, committed as Mows: 

The defendant in the County of St. Lawrence and State of New 

York, on or about 2nd day of March, 2012, acting in concert with Seth A. Snyder, as a 
person, not an agent licensed by the commissioner, willfully possessed or transported for the 
purpose of sale thirty thousand or more cigarettes subject to the tax imposed by Tax Law § 
471 in any unstamped or uiuawfiilly- stamped packages, to wit: at the aforesaid date and 
place, the defendant not an agent licensed by the commissioner, willfully possessed and 
transported for the purpose of sale over 30,000 cigarettes, subject to the tax imposed by Tax 
Law § 471, in unstamped packages. 



Dated: May 3, 2012 
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Since the regulations issued in the wake of trie recent court ruling are silent 
on this issue, we request that you provide clarification to us as soon as possible and 
in writing. It is very important that all of the citizens of the State of New York and 
their elected representatives know what the intention of your Department is with 
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products. 

We look forward to your timely reply and toward working with you to 
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Introduction 



During Spiing of 2005, three professors in the Communication Department at Buffalo State College 
orchestrated a major research undertaking to investigate public opinion about American Indians and 
the taxation controversy in New York State. 

The professors supervised 15 Upper-Division students in their Communication Research class 
(COM 401). These students designed and carried out a coordinated series of research projects to 
determine public opinion in Western New York about American Indians in general and specifically 
on the issue of taxation of products and services on Indian land. 

Three separate Coordinated research projects were conducted: 

• Dr. Marian Deutschman, professor of public communication, coordinated a focus group 
project Students designed and conducted four focus groups totaling 29 participants to ob- 
tain a preliminary understanding of the issues involved. 

• Ronald D. Smith, professor of public communication and department chair, directed a sur- 
vey project Students designed and implemented a survey of 426 respondents with 22 ques- 
tions informed by the focus group discussions. 

• Dr. W. Richard Whitaker, professor of broadcasting and journalism, supervised a content 
analysis project. Students designed and conducted a content analysis of 250 newspaper arti- 
cles and an additional 80 article abstracts. 

This report by Professor Smith includes a report with findings on each of the research projects, fol- 
lowed by general conclusions based on the three studies, with recommendations growing out of the 
research. 

These projects were conducted at the invitation of the American Indian Policy and Media Initiative, 
a grant-funded activity of the Buffalo State Communication Department, Co-directors for the initia- 
tive are R. Timothy Johnson and Dr. Jose Barreiro. 



Ronald D. Smith APR 

Professor and Chair, Communication Department 

Buffalo State College 
1300 Elmwood Avenue 
Buffalo NY 14222-1095 

(716) 878-6008 
smithrd@buffalostate.edu 

www.buffalostate.edu/ communication 
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Executive Summary 



Research Project 1: Focus Groups. Four parallel focus groups conducted with Western New York 
adults yielded a generally positive profile of a citizenry that can best be described as friendly and 
open toward Indian issues. 

• The research shows a widespread posture of interest in and support for Indian issues, 
though amid an environment that is relatively uninformed. 

• , A positive link exists between personal fa mili arity with Indians and support for Indian is- 

sues. Familiarity most often is based on patronization of vendors and services on Indian res- 
ervation land. 

• Some people believe that it is unfair to Indians to take advantages of their untaxed goods 
and services because outsiders don't deserve them. 

8 The concept of treaties evokes two responses: one, that they should be respected; two, that 
perhaps they should be updated. 

• Likewise, the concept of sovereignty yields to two opinions: one, that Indian self- 
government should be respected; two, that the state should be able to intervene for the good 
of the larger pubEc. 

• Peripheral issues such as the establishment and management of gaming venues sometimes 
cloud the more central issues of treaty obligations and sovereignty rights. 



Research Project 2: Survey. A 426-respondent survey conducted with Western New York adults 
echoed the general support observed in the focus groups and provided specifics. 

• Current public opinion seems decidedly pro-Indian on many of the issues investigated 
through these research projects, particularly respect for treaty provisions. 

8 Concurrently, public opinion seems decidedly against some of the positions proposed or . 
taken by state government on many of the tax-related issues. Surprisingly absent from the re- 
search findings was any significant we-all-should-pay-taxes notion. Additionally, the feeling 
was strong that, if there were to be taxation on sales on Indian lands, tribal governments 
should receive the tax revenues. 

• Gender is not a significant factor in support or rejection of what would commonly be con- 
sidered a pro-Indian position on various issues. 

• Surprisingly, neither is political leaning a significant factor in most situations. At least two- 
thirds of political liberals, moderates and conservatives support the notion that treaty provi- 
sions prevent state taxation of all sales on Indian lands. 

• Predictably, higher levels of education are associated with support for Indian issues. 

• Ethnicity is not a significant factor in support of Indian issues. An exception to this general- 
ity is that there is notably more support for maintaining treaties in their original form among 
ethnic minorities (56%) than among Caucasians (48%). 
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• Age is not a serious dividing point in support for Indian issues, with significant support 
throughout each age group. Continuing availability of untaxed sales to non-Indians is fa- 
vored by people under 30 (83%) only slightly more than those 30-45 (77%) and those over 
45 (75%). Additionally, persons over age 45 were slightly more likely to support keeping 
treaties in their original form rather than updating them. 

8 However, age is a potential factor, since younger people reported having less information 
about Indian issues, though no less support for Indian issues. Concurrently, younger people 
expressed openness to knowing more about Indians. 



Research Project 3: Content Analysis. A prel imi nary content analysis of five newspapers in Up- 
state New York reveals a journalistic environment somewhat out of step with the generally pro- 
Indian public opinion observed in the previous two research projects. Newspapers are more likely to 
accept assertions by New York State public officials that the state has a right and ability to collect 
taxes on purchased by non-Indians on Indian lands. 

This research project also suggests that Indian entities might take advantage of their proximity to 
metropolitan newspapers in obtaining a public platform for their voice. More importantly, Indians 
can impact reporting by developing their voices with a pro-active effort to engage reporters and edi- 
torial writers. Media training and a communication/pubic felations infrastructure are elements of 
this potential impact 
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Focus Group Research 



Introduction 

Research Question : What is public opinion in Western New York about American Indians in general 
and specifically about the issue of taxation of products and services on Indian land. 

Research Team : This research was conducted within an advanced class in Communication Research 
(COM 401) at Buffalo State College. Three professors, each with academic and professional experi- 
ence in research, oversaw and coordinated the project. This particular project was administered as a 
set of four parallel projects for the class. 

Discussion Guide : An 11 -item discussion guide was developed, pre-tested and revised. See Appen- 
dix A. 

Population : A population of adult non-Indian residents of Western New York was identified. This 
geographic area was selected because of its proximity with several Indian reservations. 

Sample : A quota sample was established, with equal representation among men and women. Addi- 
tionally, a quota sample of 75% Caucasian and 25% ethnic minorities was established to provide as 
wide an ethnic mix as possible. Within these quote samples, the discussion guide was used with a 
convenience sample of respondents in the population profile. 

Approximately 40 persons were invited; 29 participated — a satisfactory yield for such research. Par- 
ticipants reflected a mix of 17 men and 12 women, for a ratio of 59% to 41%, appropriately within 
the established 50-50 parameters. Only 7% were members of ethnic minorities, less than had been 
sought. Each session lasted 1 - IVi hours. 

• Group 1 included 4 men and 4 women. One participant was African American; the others 
were Caucasian. Ages ranged from 20 to 58. Occupations included professionals, service per- 
sonnel, laborers and students. Food incentive (chicken wings and beer). 

• Group 2 included 3 men and 3 women. One participant was African American; the others 
were Caucasian. Ages ranged from 25 to 56. Occupations included professionals, service per- 
sonnel and laborers. No incentive to participate. 

• Group 3 included 5 men and 4 women. All were Caucasians. Ages ranged from 23 to 52. 
Occupations included students, service personnel and laborers. No incentive to participate. 

• Group 4 included 5 men and 1 woman. All were Caucasians. Ages ranged from 21 to 50. 
Occupations included professionals and students. Food incentive (pizza and soft drinks). 

Timing : The questionnaire was administered in early March 2005. 

Location : The four separate focus groups were convened atvarious locations. Each session was re- 
corded with video and/ or audio equipment 

Incentives : Participants in the focus groups were not paid. Two groups provided refreshments of 
food and beverage. 
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Findings and Observations of Focus Group Project 

Focus Group Discussion Item 1. When you think of the term "Native American" or "Ameri- 
can Indian," what images come to mind? What is the source of your information? 

Group 1 : This group seemed comfortable discussing stereotypes, -with initial responses such as 
"teepees/' "totem poles," "head dresses," "cheap cigarette and gas," "poverty," "alcoholism" and 
names of famous landmarks and cities. Others in the group agreed with such stereotypes and im- 
ages. As discussion became more intense, the topics led to images of Native Americans. The partici- 
pants identified the source of such stereotypes as images they had learned in elementary school. 

Participants from Tonawanda, Niagara Falls and Ithaca said their personal proximity to Indians and 
reservations gave them insight, -which some presented as empathy. "Natives have every reason to 
resent us," said one. Others disagrees; one man scratched the back of his neck and said, "They have 
resisted assimilation by isolation and separation from society." 

Group 2 : One person said that "people think all Native Americans do is drink and party," but her 
best friend, who is Indian, is a hard worker. Another had an Indian relative, and still another is mar- 
ried to a man from Gowanda, where many Indian live; both had positive feelings but were aware of 
negative stereotypes. Beyond personal experience, most said their information comes through the 
news media. Others said the got most of their information from Indians from textbooks they had 
read in school. Most said they believe Indians are not well represented in the media, where most re- 
ports about Indians are generally in a negative context 

Group 3 : Most members of this group said they thin k of physical features: Indians as being tall 
broad bone structure, long dark hair, well built, with little emotion showing on their faces. One 
woman said the first thing she thought of was "wisdom" and she perceived Indians as being humble 
and wise people oriented to nature and family. 

Group 4 ; Stereotypes mentioned included "bows and arrows," "casinos" and "reservations." One 
person mentioned old television commercials with an Indian crying because people had ruined the 
environment. "Trail of tears" was the final example given in this group. 

Focus Group Discussion Item 2. Do any popular Native American figiires come to mind? 

Group 1 : The group mentioned Indian "warriors" such as Geronimo, though one member of the 
group said she didn't know who Geronimo was. Disney was mentioned, and several identified 'Dis- 
ney-fed" images such as Pocahontas, which the group considered apart from any historical context. 
One person asked if Pocahontas was a real person, and two others said they didn't know. A few 
members seemed to know a lot about Pocahontas and her historical reality. 

Group 2 : This group mentioned Geronimo, Red Jacket, and "the current Indian senator" whose 
name they could not recall. 

Group 3 : Though this group noted that few popular images of Indians exist, everyone mentioned 
Tonto. Historic figures mentioned were Pocahontas and Geronimo. One person mentioned Presi- 
dent SHndler of the Seneca Nation Casino." 

Group 4 : Participants really had to think about their answers, finally coming up with responses such 
as Crazy Horse, Sacagawea and Pocahontas. 
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Focus Group Discussion Item 3. What does the term "treaty" mean to you? 

Group 1 : This was the first discussion topic to make participants visibly uncomfortable. A few 
members of the group who said they were aware of current Indian public policy issues were first to 
enter the discussion. One person defined a treaty as "an agreement between two or more people." 
He continued: "The Native American treaties have been broken several times throughout history. 
Everyone else has to back up treaties, but the American government doesn't feel that they have to 
honor them. 3 ' 

Another panel member said that things change all the time, but that treaties should not be changed 
unless all parties agree. At this point, mote reticent members of group began to participate. One 
woman said: "The treaties should equally change on both sides. Who knows? If the treaties are re- 
worked, it might bring in more tax revenue for both parties involved." Other members of the group 
indicated that they were ignorant of the issue and had nothing to contribute to the discussion. 

Group 2 : One person said a treat is an "agreement between people" that should be kept Another 
called it "an unbroken promise by the government," though one person observed that "all the 
promises the government made have not been kept." 

Group 3 : Every participant has a quick and simple answer, with "agreement" and "contract" being 
most frequenuy mentioned. Participants in this group agreed that the term refers to a contact be- 
tween the federal government and Native Americans. 

Group 4 : This group was confused as to the meaning of treaties. One person said the term means 
"no fighting" and another person said it means "compensation for the loss of something of value." 



Focus Group Discussion Item 4. What rights do Indians have according to treaties? Should 
old treaty rights continue today? 

Group 1 : This item forced a continuation of the discussion from the previous item. One member 
said he did not "feel educated enough on what their rights are to answer the question." Others be- 
gan to drift off into tangential issues such as education on reservations and police enforcement 
there. One member attempted to return to the topic by observing that "we just can't learn about 
them because they have isolated themselves for so long." 

Group 2 : One person observed that the Indians are a sovereign nation and as such "they don't get 
taxed, we do." Another person said she wishes she were an Indian because "they get lots of free 
stuff. They are entitled to some, but they get more than they should." One woman responded that 
"anything they get they are owed." Another woman said that "the White Man does not give Native 
Americans a fair shake," adding that she wished she were better educated on the topic. 

Group 3 : Participants agreed that Indians hold certain rights according to treaties, including the 
rights to government their own land and allow Indians to have their individual leaders. The group 
also agreed that old treaties should continue in force today. 

Group 4 : Discussion became heated when one participant said treaty rights should continue, and 
another said it was "in the past." Another said it was unfair for Indians to have rights today just be- 
cause their ancestors did. In response to this last point, at least one member folded his hands, leaned 
back, and withdrew from the discussion. 



Focus Groups ... 3 



Focus Group Discussion Item 5. Should the government be able to change treaty provi- 
sions? 

Group 1 : Continuing the line of discussion focused more on opinion than fact, the group was able 
to engage the topic. One member said: "Absolutely. Look at the economy of Buffalo right now. We 
are in desperate need of financial help from somewhere." Several other participants picked up the 
discussion, indicating support for the notion that treaties should be updated. Members who previ- 
ously had identified themselves as being knowledgeable on the history of Native Americans seemed 
appalled by this notion that treaties should be changed. They discussed past incidents of genocide. 

Group 2: One participant said that Indians "should benefit from old laws." The discussion then de- 
toured into how Indians use their resources. One woman said that "their wealth should be equally 
distributed in Gowanda and Angola," to which another woman responded: cc You could say that 
about others, the way wealth is distributed." 

Group 3 : Though participants in this group mentioned in the discussion item above that treaties 
should be honored, half of this group beheved that the government should update treaties to what 
they considered "today's standards." They also believed that the state has a right to intervene with 
current treaties, updating and changing them. "The state makes decisions for the rest of New York 
citizens, so why not Native Americans?" Yet the other half remained adamant that treaties, as con- 
tracts, cannot be changed unless the federal government revises them 

Group 4 : Participants seemed unwilling to answer this question and gave no real response to it. 

Focus Group Discussion item 6. Have you ever used an Indian reservation? How do you 
perceive their culture? Their economic development? 

Group 1 : Introduction of this new topic of discussion energized the group. Members listed tobacco 
as their top reason for visiting a reservation. Gasoline was the second most-common reason. Mem- 
bers of the group who do not smoke said they have no reason to visit the reservation, and two 
members said they felt that they didn't have the right to shop tax-free on Indian property. Those 
who had visited a reservation said they know something about Indian culture, but not as much as 
they should. Most participants seemed uncomfortable even in acknowledging their lack of informa- 
tion about Indian culture. Some said they would like to know more. 

In discussing Indian economic issues, the group had few positive impressions. Poverty was a com- 
monly acknowledged stereotype, with one participant blaming television for giving Indians a poor 
representation. 'Toor schooling, high rates of alcoholism and excessive gambling are the only things 
that I see or hear when Natives are mentioned on TV." 

Group 2 : One man said he didn't think he'd ever been on a reservation, though he may have driven 
through. Another man responded that "it's a regular town that they run on their own." 

Group 3 : Some participants said they purchase cigarettes and gas on reservations. One said her job 
includes fundraisers and some medical exams on a reservation. Several comments were negative: 
"The reservation is a No Man's land, bare and lawless." "They are alcoholics and drug dealers." "I 
heard they have a high teen suicide rate." One person said he lives next to a reservation "and I ha- 
ven't seen any new development other than the gas and tobacco store." 

Group 4 : Discussion once again became heated as participants traded stories of their perception of 
Indian culture. One person said he went to the reservation for cigarettes; another said he wouldn't 
buy there because the cigarettes were not of good quality. Another man said reservations were bad 
pieces of land, and when he thought of the culture only alcoholism and poverty came to mine. 
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Focus Group Discussion Item 7. How do you see Native American impacting American 
life? 



Group 1 : Participants had few ideas of how Indians impacted them personally, a situation they said 
was partly due to the lack of assimilation of Native culture. One member said Indians were 
"shafted," which he said may be the reason for their seclusion because "they simply don't trust us." 
Another person identified areas of folk medicine as one of the contribution of Indian culture for the 
rest of American society. 

Another said that lack of Indian visibility creates a vacuum in which stereotypes flourish. One mem- 
ber posed the question: "Do they even want to have impact on our society? If they do not want to 
share their value, then who are we to force them?" Several members indicated that perhaps Indians 
are content with their representation to white society and would rather continuing thinking of them- 
selves as outcasts. 

Group 2 : Participants in the group were crisp in their responses: "gas and cigarettes" and "nice 
crafts." One many observed that Indians "have better ideas," though he did not elaborate. 

Group 3 : "They don't affect me," said one participant. Another said: "Indians are always trying to 
get land that non-Indians live on. What are those people supposed to do — just get up and move 
away?" 

Group 4 : The participants looked from one to another. Finally, one participant said that Indians will 
not affect "American life" because no one cares. 

Focus Group Discussion Item 8. How do you feel about the Native American communities 
being sovereign nations, with their own set of laws within the United States? 

Group 1 : At first, members of the group looked bewildered by the question and hesitated in re- 
sponding. Some members knew the background and said that if a treaty were made allowing Indians 
to be their own independent nation, then it should be upheld. Some members needed a definition of 
"sovereign" because they participated in the discussion. 

Group 2 : One man said that Indians retain their own culture. One woman said she had £t been to 
Cattaraugus during election day and everyone voted." The discussion detoured into the issue of taxa- 
tion, whether non-Indians vote, particularly whether young people care about public issues and take 
rime to vote or even express their opinions. 

Group 3 : This gtoup addressed the question negatively. One man discussed a rape case in Syracuse 
in which an Indian raped a ghi off the reservation, but police could not arrest him because he was 
on sovereign land and reservation police would not deal with him. Another talked about drug.activ- 
ity on a reservation as well as alleged incidents in which cars have been stolen by Indians and taken 
to reservations where police could not go to retrieve the stolen cars. "I think that the government 
should have regulation on the reservation," he concluded. 

Group 4 : This question seemed to hit home for one participants, who said Indians have certain 
rights no matter what. He told the story, hear from a friend in the military, who had witnessed a 
fight in which an Indian beat up another soldier but was not disciplined, presumably because he was 
Indian, The storyteller was visibly upset Another participants said the Indian communities are 
closed, yet they want people to welcome them. Someone else mentioned the ckche of having your 
cake and eating it too. One participants said Indians should not have their own laws, and other re- 
sponded that at least some treaty rights should be taken away. 
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Focus Group Discussion Item 9. Have you made any purchases on the reservation within 
the last year? If so, how often? Why? 

Group 1 : A few members said they made a point of visiting the reservation to purchase tobacco, but 
not very often. Several said they felt it was wrong to buy on a reservation, specifically because it 
seems wrong for non-Indians to take advantage of tax-free sales. "Only Natives should get to bene- 
fit from the treaty that was made for them," said one. Another added: "I feel like we're robbing 
them of their stuff." 

Group 2 : One woman said she purchases gas and trinkets, and a man said he often buys lunch on a 
reservation. But another observed that "it doesn't make sense to make the trip just for gas." 

Group 3 : Several members said they purchase gasoline and cigarettes at a reservation. One man 
travels there once a week. 

Group 4 : Participants said they rarely purchase good from reservations; when they do it is cigarettes 
and gas because these were less expensive than off-reservation purchases. When one participant said 
she bought gasoline on the reservation, another warned that the gas is inferior and bad for cars. 

Focus Group Discussion Item 10. Do you support New York State proposals to tax pur- 
chases made by non-Native Americans on reservations? 

Group 1 : At first, the group was divided regarding the tax question. Some were concerned with the 
underlying problem of breaking a treaty. The majority agreed that non-Indians should pay taxes on 
reservation sales because only Indians should be the beneficiaries of the treaty provisions. However, 
each member of the group agreed that the state government should not change the rules to meet its 
needs. 

Group 2 : This group generated no discussion of this question. 

Group 3 : Several participants in this group predicted dire consequences for Indian shops if taxes are 
imposed. 'TSTobody will buy from there unless it is closer than any other store," said one member. 
"It would probably ruin almost all of their current business," said another. Still another echoed: 
c T?eople go there because it is tax-free, which makes their products so much cheaper. Take that away 
and no one will go." 

Group 4 : Most participants said they did not support the proposition. One person explained that 
non-Indians should be taxed to support the state, adding that Indians also should be taxed because 
they do not support the United States, so the U.S. in turn should not support them. 
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Focus Group Discussion Item 11. Is there anything else you -would like to add to our discus- 
sion on Native Americans? 

Group 1: In this wrap-up discussion, participants recapped their views of the state government try- 
ing to make change without permission or authority. 

Group 2 : The woman with an Indian friend said "American should visit; you'll be welcomed. They 
do more than just sell cigarettes and trinkets." One man said he's not well-informed on the subject 
but knows there is more to Indians than just the stereotypes. One woman said that "Indian culture 
should be saved; Pataki is trying to divide." 

Several participants discussed their own places of employment and the relatively few minorities with 
whom they work. One woman said "diversity and opinions are important," and a man said he needs 
more education about culture and other issues. 

Group 3 : This group expressed some ambivalence for Indian concerns. "The government gave a 
piece of crap land 200 years ago. Why not just have them be the same as we are today?" asked one. 
Another said: "It's all about money" without elaborating. 

Group 4: One participant told the group about a book by the first Navajo Indian female doctor. 
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Survey Research 



Methodology 

Research Question: What is the public opinion in Western New York about American Indians in 
general and specifically about the issue of taxation of products and services on Indian land- 
Research Team : This research was conducted within an advanced class in Communication Research 
(COM 401) at Buffalo State College. Three professors, each with academic and professional experi- 
ence in research, oversaw and coordinated the project. This particular project was administered as a 
joint project for the entire class. 

Questionnaire : A 22-item questionnaire was developed, pre-tested and revised. See Appendix B. 

Population : A population of adult non-Indian residents of Western New York was identified. This 
geographic area was selected because of its proximity with several Indian reservations. 

Sample : A quota sample was established, with equal representation among men and women. Addi- 
tionally, a quota sample of 75% Caucasian and 25% ethnic minorities was established to provide as 
wide an ethnic mix as possible. Within these quote samples, the questionnaire was administered to a 
convenience sample of respondents in the population profile. 

Yield : The 15 students in the class each administered the questionnaire to 30 respondents, yielding 
as total of 426 completed and usable questionnaires. Of the respondents, 70% were Caucasian, 26% 
various ethnic rninoiities, and 4%o unreported, results compatible with the desired sample. 

Timing : The questionnaire was administered in late March 2005. 

Location : The questionnaire was administered in various public locations selected to present a wide 
mix of members of the population. These locations included a post office, library, department store, 
specialty stores, coffee shops, airport passenger terminal, and bus terminal, as well as a reservation 
smoke shop. 

Reliability . Social science research generally is evaluated on the basis of an acceptable confidence 
level within a margin of error, indicating how certain the researcher is in the accuracy of the data. A 
95%o confidence level is considered optimum for research such as this project, indicating that if the 
study were conducted 100 times, the results would be the same 95 times, within a predictable margin 
of error. With its sample of 426 within a population base of 10 m illion for Upstate New York, this 
research project achieves the 95%) confidence level with a 4.75% sampling error (that is, a margin of 
error of ±4.75). 
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Findings and Observations of Survey Project 



Survey Item 1. 

a. Erie 

b. Niagara 

c. Morrtoe 
' d. Other 



In what county do you live? 
68% n=289 
13% n=57 
6% n=27 
12% n=52 



This item was included to establish the 
geographic parameters of the population. 



Among respondents, 87% are residents of Western New York counties, and a majority of re- 
spondents of the "other" category were in WNY counties. 
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Survey Item 2. Where do you get most of your local and state news: 

"k t . _. nnn/ a a r% 



a. 


Newspaper 


28% 


n= 


=118 


b. 


Television 


44% 


n= 


=186 


c. 


Radio 


7%* 


n= 


=31 


d. 


Internet 


8% 


n= 


=33 


e. 


Other people 


3% 


n= 


=13 


f. 


Other/mixed 


10% 


n= 


=43 



These 2 items were included 
to gain insight into media 
habits of respondents. 



8 The majority of Caucasians (n=247) receive their information from television (43%) or 
newspapers (31%). However, ethnic minorities (n=l25) are more likely to get their news 
from radio (47%>) than from either television (19%) or newspapers (17%). 

• 47% of respondents 30 or younger gain their news from television, compared to 43% of 
those 30-60 and 41% 60 and older. 

• 41% of older respondents gain their news from newspapers (equal to that of television). But 
only 32% of respondents in the mid-range of age are newspaper readers. And only 17% of 
younger respondents read newspapers. 

• Younger respondents (11%) and mid-age respondents (9%) cite higher-than-average use of 
the internet for new. 



Survey Item 3. How aware do you think you are about local and statewide current events? 

a. Very aware 23% n=100 

b. Aware 61% n=260 

c. Unaware 15% n=58 

d. Very unaware 1% n^S 

« Self-reports of awareness are similar across ethnic lines, with 83% of Caucasians and 87% of 
minorities identifying themselves as being aware or very aware. 

• Men (89%) are somewhat more likely than women (81%) to report awareness. 

® Political liberals (81%) are less likely than moderates (87%) and conservatives (89%) to re- 
port awareness of current events. 

• Younger adults (77%) and persons with household incomes less than $30,000 (79%) report 
less awareness than average ( 
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Survey Item 4. How close to you live to an Indian reservation? 



a. Less than 10 miles 

b. Between 10 and 25 miles 

c. Mote than 25 miles 

d. Don't know 



15% n=66 

41% n=175 

28% n=119 

15% n=66 



The following 4 items were analysed 
together to determine the significance of 
reservation shopping opportunities. 



A majority (56%) of respondents live within 25 miles of a reservation. 
Most respondents (85%) know where they live in proximity to a reservation. 



Survey Item 5. How often do you shop on an Indian reservation? 

a. At least once a week 10% n=44 

b. At least once a month (but less than once a week) 12% n=51 

c. Several times a year (but less than once a month) 16% n=68 

d. Never or almost never 62% n=262 

* Reservation shopping drops with higher household income. 24% of respondents with in- 
comes below f 30,000 and 26% with incomes between f 30,000 and $60,000 shop weekly or 
monthly; but only 17% of those with incomes above $60,000 shop that often. 



Survey Item 6. (Skip this question if you answered "never" in #5 above) 
If you do shop on a reservation, what is your main reason? 

a. To support American Indians 16% n=26 

b. Because it is close by and/or convenient 15% n=25 

c. To save money 64% n=107 

d. Other . 5% n=9 

• The most common reason respondents give for shopping on a reservation is to save money. 

* A notable minority of respondents (16%) target reservation shops in order to support Indian 
businesses. This notion is particularly strong among ethnic minorities (24%), college- 
educated people (22%)), and political liberals (22%). 



Survey Item 7. How many American Indians do you count as acquaintances, friends or 
family? 

a. None 50% n=211 

b. One 17% n=72 

c. Two to five 27% n=115 

d. More than five 6% n=27 

• The is a strong link between shopping on reservations and knowing Indians; 66%> of shop- 
pers said they have at least one acquaintance who is Indian 

• Conversely, 41% of people who do not shop on reservations have no Indian acquaintances. 
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The follomng 6 items deal with public opinion 
on issues of taxation and sovereignty. 



Survey Item 8. Which of the following statements is 
closest to your opinion? 

a. Treaties between the federal government and Indian tribes should be followed as they were 
written. 50% n=214 

b. Treaties between the federal government and Indian tribes should be updated. 

50% a=211 

• A strong and positive link exists between shopping on reservations and support for the 
opinion that treaties should be followed as written; 65% of shoppers held this opinion, while 
only 41% of non-shoppers hold that view. 

• Though most respondents were split on this issue, other pockets of rrrinirnal support for 
maintain treaties as written are found among lower-income people (62%), males (61%), eth- 
nic minorities (56%), and college educated persons (55%). 



Survey Item 9. (Skip this question if you selected the first statement in #8 above) 
At whose request should the treaties be renegotiated? 

a. Indian tribes 42% n=89 

b. New York State 27% n=57 

c. Federal government 30% n=62 

• Support is significantly strong for a hypothetical situation in which Indian tribes initiate a re- 
negotiation of treaties;, rather than renegotiation initiated by state or federal governments. 
Slightly more support comes from ethnic minorities (56%) and from people who shop on 
reservations (45%). 

* In terms of political leaning, support for renegotiation at Indian request comes from Eberals 
(54%)), moderates (41%) and conservatives (25%), with the conservatives giving greater sup- 
port for renegotiation at the request of the state (35%) and the federal government (40%). 



Survey Item 10. By federal law and treaties, sales of products and services on Indian reser- 
vations are not subject to state tax. Which of the following statements is closest to your 
opinion? 

a. This policy should apply to both Indians and non-Indians. 69% n=291 

b. This policy should apply only to Indians 31% n=129 

• Support is strong throughout all break-out demographics for a policy of extending tax-free 
purchases to non-Indians. 

« Support is particularly strong (76%) among people who shop at reservation stores and peo- 
ple younger than 30 (71%). 

• There is little disagreement among respondents of various political leanings. Support for the 
polity applying to both Indians and non-Indians is 71% among liberals and 66% among both 
moderates and conservatives. 
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Survey Item 11. If there were a sales tax on products purchased on Indian reservations, 
who should receive the tax revenues? 

a. New York State government 24% n=100 

b. Indian tribal government 68% n=291 

c. Federal government 7% n=31 

• The vast majority of respondents believe that any hypothetical sales tax on reservation pur- 
chases should go to Indian tribal government rather than to the state or federal govern- 
ments. 

• Support for revenues going to tribal government is stronger than average among persons 
with household incomes lower than f 30,000 (73%), ethnic minorities (72%), and younger 
adults (71%). 

• There is little difference among various political leanings. Support for tax revenues going to 
tribal government is consistent among pohtical liberals (71%) as well as moderates and con- 
servatives (both at 67%). 



Survey Item 12. American Indians should continue to govern themselves, independent of 
the state. 

a. Strongly agree 32% n=137 

b. Agree 49% n=210 

c. Disagree 15% n=64 

d. Strongly disagree 3% n=13 

« Support is overwhelmingly strong (81% agree or strongly agree) in the opinion that Indians 
should remain sovereign. Support is particularly strong among people who shop on reserva- 
tions (93%). 



Survey Item 13. Non- Indians should be able to benefit from tax-free items and services 
sold on Indian reservations. 

a. Strongly agree 38% n=160 

b. Agree 41% n=175 

c. Disagree 17% n=71 

d. Strongly disagree 5% n=20 

• Support is overwhelmingly strong (79% agree or strongly agree) that the tax-free nature of 
reservation sales should extend to all purchasers, Indian and non-Indian alike. 

• Not surprisingly, this proposition gained its strongest support from people who shop on 
reservations (89%). However, was only a little less than average among non-shoppers (72%). 
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The following 3 items were included to 
test general knowledge of relevant issues. 



Survey Item 14. How aware do you think you are about 
American Indian society, culture and history? 

a. Very aware 9% n=37 

b. Aware 47% n=199 

c. Unaware 38% n=161 

d. Very unaware 7% n=29 

® Barely a majority of respondents (56%) report a positive level of awareness of Indian issues. 

® Reservation shoppers were significantly more likely than non-shoppers (69% to 47%) to re- 
post that they were aware or very aware of Indian issues. 

• Self-reporting of awareness increased with age: 51% of those 30 or younger, 55% age 30-60, 
and 64% older than 60. 



Survey Item 15. What does the word "sovereign" mean to you? 

a. Exempt from taxation 7% n=30 

b. Foreign 5% n=21 • 

c. Self-governing 71% n=301 

d. Don't know 16% n=69 



• Nearly three-fourths of all respondents (71%) have an appropriate understanding of sover- 
eignty. 

• Interestingly, people who shop on reservations were less likely (66%) to know the meaning 
of the term, 

® Awareness of the term increases with income (60% for under $30,000; 76% for f 30-60,000; 
80% for above f 60,000. Awareness also increases with education (62% with less than a 
bachelor's degree; 87% with a degree) and with age (64% for under 30; 67% for 30-60; 87% 
for over 60). 

• Other break-out groups with lower-than-average understanding of the term include ethnic 
minorities (55%). 



Survey Item 16. What does the word "treaty" mean to you? 

a. Legal contract with the force of law 67% n=286 

b. Historic and/ or ancient letter 8% n=33 

c. Agreement that may be modified 21% n=91 

d. Don't know 3% n=14 



• The majority (67%) of respondents have a correct understanding of treaties. 

• Caucasians (72%) are much more likely than ethnic minorities (56%) to correctly understand 
treaties. 

• Similar to the previous item, correct understanding increases with education (62% with less 
than a bachelor's degree; 75% with a degree) and with age (64% under 30; 68% 30-60; 73% 
older than 60) 
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Survey Item 17. 

a. Below 30 

b. 30-45 

c. 46-60 

d. Above 60 



In what age range to you fit in? 

46% n=197 
27% n=117 
23% n=98 
3% n=ll 



The following 6 demographic items were included 
and used in analysis of the responses. 



Survey Item 18. What is your educational background? 

a. Some high school or diploma 19% n=80 

b. Some college but no bachelor's degree 42% n=180 

c. College bachelor's degree 26% n=lll 

d. More than a bachelor's degree 12% n=53 



Survey Item 19. In which of the following ethnic/racial categories do you identify your- 



self? 






a. African American 


17% 


n=71 


b. American Indian 


1% 


n=6 


c. Eur op ean American/ Caucasian 


70% 


n=298 


d. Hispanic 


4% 


n=18 


e. Mixed/Bi-racial 


4% 


n=15 


f. Other or no answer 


4% 


n=16 



Survey Item 20, What is your gender? 

a. Male 48% n=24 

b. Female 52% n=216 



Survey Item 21. Which of the following best describes your political outlook? 

a. Liberal 43% n=183 

b. Moderate 38% n=163 

c. Conservative 18% n=76 



Survey Item 22. In what range is your household income? 

a. Below f 30,000 38% n=156 

b. $30 3 000-$60,000 33%) n=133 

c. Above $60,000 29% n=117 
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Content Analysis 



Methodology 

Research Question : What is the tone of newspaper articles in Upstate New York toward American 
Indians in general and specifically on the issue of taxation of products and services on Indian land. 

Research Team : This research was conducted within an advanced class in Communication Research 
(COM 401) at Buffalo State College. Three professors, each with academic and professional experi- 
ence in research, oversaw and coordinated the project This particular project was administered as a 
joint project for the entire class. 

Coding Sheet A coding sheet was developed, pre-tested and revised. See Appendix C. 

Population : The study identified a population. of daily newspapers serving Upstate New York, where 
the issues of Indian taxation are of particular concern and currency. Specifically, five newspapers 
were identified to provide a representative overview of print media. The following newspapers were 
identified: 

• Albany Times Union 

• Buffalo News 

• Rochester Democrat and Chronicle 
« Syracus e P o s t-S tandar d 

• Watertown Daily News 

Sample : News stories and articles for analysis were taken from the "Start Page for Daily Internet 
Clips" provided by the client. Daily Web sites of newspapers were scanned for articles. Search key 
words of "Indians," "taxes" and "cigarettes" were used. Additionally, abstracts from the five news- 
papers were taken from a research service, Newslibrary.com. Again, search keywords of 'Indians," 
"taxes" and "cigarettes" were used. 

Timing : Since the analysis of full newspaper articles was a real-time study, the time frame was limited 
to March and April of 2005. The abstract study used a time frame of January 2004 through mid- 
April 2005. 

Yield . The analysis of full newspaper articles yielded a total of 250 articles. The abstract study yielded 
an additional 80 article abstracts. 
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Findings and Observations of Content Analysis Project 

In general, each of the newspapers studied had a consistent range of articles on relevant issues. The 
variety of specific topics addressed within the articles included casinos and their proposed construc- 
tion by non-New York tribes, the role of New York Gov. George Pataki, the sale of cigarettes and 
gasoline on reservations lands, tribal land claims, Indian sovereignty, and proposed legislation on 
taxing non-Indians on reservation lands. 

Most of this reporting would reflect apparent objectivity and lack of obvious bias consistent with 
journalist standards. However, several findings specific to individual media emerged through the 
content analysis: 

• Albany : The Times Union reported consensus about collecting taxes on sales to non- 
Indians, similar to most of the other newspapers studied. The common thread running 
through 20 articles studied is that the state would undoubtedly move forward with its pro- 
posal to tax sales to non-Indians. 

• Buffalo: Most of the articles in The News about Indian taxation draw a correlation between 
New York State economy and the economy of Indian tribes. The explicit phrase or implicit 
indication that the state is 'losing money" through non-collection of taxes was frequent in 
this newspaper. 

• Rochester : The Democrat and Chronicle reported that area residents support taxation and 
that businesses in the area want quick results. Articles also focused on a grass-roots cam- 
paign by area convenience-store owners and gasoline distributors to encourage state law- 
makers to stick with their plan to begin collecting taxes on goods sold on Indian reservations 
to non-Indians. 

8 Syracuse : The Post-Standard reported overwhelming public support for taxing non-Indians. 
Nine of 10 abstracts allude to the notion that Native Americans should pay property taxes 
and that New York State should collect sales taxes on Indian land. One article (19 Nov 
2004) cites a state "loss" estimate that had risen in 24 months from $100 million to $609 mil- 
lion. 

• Watertown : The Daily Times was the most supportive of Indian sovereignty and the most 
consistent with a pro-Indian point of view. Researchers found this newspaper alone to be 
"fairly neutral" with some articles positive toward Indians. The Mohawk Nation at St. Regis 
was mentioned in 11 of the 22 abstract articles studied. 

In some articles, local citizens were quoted, often expressing anti-Indian sentiments. One newspaper 
quoted a citizen calling Indians "super-citizens" who unfairly do not pay taxes on land purchased off 
their reservations in New York State. Other articles expressed concerns about sale of tobacco to mi- 
nors. State officials were frequently quoted or cited in most news reports; Indian news sources were 
significantly less evident in the newspaper reporting. 

The abstract analysis provided researchers with the opportunity to observe the same story through 
the perception of different publications. In their conclusion on this part of the project, student re- 
searchers reported that their findings "consistently offset each other. Many abstracts are blatantly 
positive, but an overall negative tone exists for the majority of the abstracts." 

The researchers also concluded that the content analysis of both articles and abstracts revealed no 
deep-seated animosity toward American Indians but rather a citizenry that was concerned about 
economic issues and energized by the thought of easy economic solutions. 
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Relationship Between Coverage Focused on State Versus Indians Perspectives 

The content analysis indicates that reporting on both land-claim issues and taxation generally is pro- 
state and anti-Indian. Evidence for this statement is based on the observation that assertions made 
by New York State officials about the state's presumed jurisdictional ability to collect taxes on sales 
on Indian lands commonly are presented -without question or analysis. Conversely, contrary Indian 
assertions based on treaties and sovereignty claims seldom ate offered at all as part of the coverage; 
if these assertions are reported, they generally are presented as being subject to state interpretation 
and/ or subordinate to state claims. 

Relationship Among Various Topics in Coverage of Indian Issues 

The content analysis yielded evidence of a bewildering juxtaposition of issues. Media audiences are 
confused by reporting that links issues such as Indian sovereignty and the relationship between New 
York State and Indian governments with tangential or at best overlapping issues. Examples of those 
latter issues are the controversies of casinos and the matter of profits generated by casinos. At the 
same time, newspaper coverage is weak or nonexistent on issues that many Indians would consider 
central, such as Indian sovereignty in general or treaty provisions in particular. 

Relevance of Newspaper Size to Coverage of Indian Issues 

The coverage pattern of the Watertown newspaper — with a more observable pro-Indian reporting 
than other newspapers, or (depending upon point of view) less anti-Indian reporting than the others 
— provides an additional point for further investigation. The Watertown paper is the smallest of the 
newspapers studied, with an average daily circulation of 30,900 (the next largest newspaper is the 
Albany Times union with 99,000 circulation, followed by the Syracuse Post-Standard 122,000; 
Rochester Democrat and Chronicle, 169,000; and Buffalo News, 201,000). Some media researchers 
have observed that smaller newspapers tend to reflect local opinion to a greater degree than do lar- 
ger and more metropolitan publications. 

Relevance of Newspaper Ownership to Coverage of Indian Issues 

The Watertown newspaper, a family-run publication with a multi-generational history in the com- 
munity, is the only locally-owned newspaper among any of those studied. General media research 
has looked at the relationship between local ownership and coverage of local issues and found, not 
surprisingly, that local ownership fosters greater editorial interest in the local community. Further 
studies might also look at the relationship of local ownership versus chain ownership with issues of 
particular interest to the local Indian community. 

Relevance of Proximity of Newspapers to Indian Land Entities 

The content analysis indicated another pattern observed in the Watertown newspaper that deserves 
further study: that the closer geographically a newspaper is to Indian lands, the better its reporting is 
on Indian issues. £t Better" is used here in the sense of coverage that is more consistent, more pro- 
lific, more thorough, less negative, and more balanced Further investigation is warranted, particu- 
larly into whether such relationships exist merely because of geography or whether positive media 
environments are or can be supported by more than mere geophysical proximity. 
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Relationship of Coverage to Indian Public Relations 

Additionally, the Watertown newspaper is within the locality of the Akwesasne Mohawk Nation near 
St. Regis. This nation operates a professional and particularly effective communication department. 
Media researchers have documented the mutually beneficial relationship for both the media and or- 
ganizations with a strong pro-active public relations program. The relationship between the Water- 
town newspaper and the Mohawk communication outreach deserves further study, particularly to 
discern not only a pattern of coverage of Indian issues but also to document, if it exists, any cause- 
effect relationship between Mohawk public relations and the perceived media results. Concurrently, 
further investigation in this area should document the co m m un ication efforts of other Indian tribal 
units throughout the state. 

Limitations and Additional Research 

Research reports generally conclude with a good- faith disclosure of the limitation of the research. 
This content analysis has some such limitations that should be noted. 

• One limitation was the nature of this research project as part of a college course. The re- 
search directors were three professors, each with a personal expertise in applied research. In 
addition to generating valid data, they also were attempting to provide a learning experience 
for students. These twin goals forged a research program that, while effective in yielding 
valid and reliable outcomes, was not particularly efficient. 

« Time was another factor, particularly the ability to mesh the content analysis with the two re- 
lated research projects being undertaken by the students. 

• The third limitation was the difficulty in obtaining a suitable bank of media artifacts to be in- 
vestigated. 

Because of these inherent limitations, this content analysis was designed and conducted mainly as a 
preliminary investigation or pilot study into a topic that the researchers presumed from the begin- 
ning would require further investigation. 
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Recommendations 



The following recommendations grow out of two assertions by the researcher /author and of par- 
ticular interest to the Communication Department's American Indian Policy and Media Initiative: 

• Public policy generally results from perceived public opinion; and conversely, public opinion 
can impact public policy, 

« Legislators and other makers of public policy sometimes presume public opinion and public 
support where it may not exist, 'with journalistic attention often underlying such presump- 
tions. 

Meanwhile, two issues of media scholarship also are useful introductions to the following recom- 
mendations. Both of these issues have particular relevance to the analysis of reporting and media 
attention to issues relevant to these studies, in particular the issues of taxation of non-Indians, the 
role of treaties, and the concept of Indian sovereignty. 

• Media scholars use the phrase "agenda-setting theory of the media" to describe the notion 
that the media, while not necessarily telling thek audiences what to think, tell them what to 
think about. This phenomenon is in play when newspapers and other media cover, or choose 
not to cover, certain issues important to the Indian community. 

• Concurrently, media scholars use the term "framing" to describe the notion that the media, 
particularly news media, establish the parameters and ground rules for discussion of public 
issues. An example of this concept is the media coverage of proposals for state taxation that 
proceed from the state's assertion of a right to tax sales on Indian lands, an assertion that 
goes unchallenged by the media because they have framed the issue in such a way that the 
state is seen as the only legitimate interpreter of its own legislative claims. 

A final observation by the author is that there is no evidence to suggest that and perceived journalis- 
tic shortcomings in media coverage of Indian issues are due to lack of goodwill or integrity. Rather, 
it should be remembered that journalists are busy professionals stretched in many different direc- 
tions, sometimes lacking a depth of information,,perhaps predisposed to frame stories in terms of 
controversy and opposing forces, and often disinclined to challenging basic assumptions of fact 
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The following recommendations fall into two main categories: those that seek to impact public 
opinion directly, and those that seek to impact journalists who in turn influence public opinion 
indirecdy through their writing and reporting. Undoubtedly, there may be overlaps between the 
two approaches. 



Recommendations with Direct Impact on Public Opinion 

Recommendation 1 . People who shop on reservations indicate a noticeably higher level of support 
for the Indian perspective on contemporary issues than people who do not shop on reservations. 
One misconception is that by buying from Indians on their lands, non-Indians are somehow taking 
advantage of Indians rather than supporting them. Thought should be given to developing a public 
education campaign directed toward potential non-Indians shoppers, educating them that their pur- 
chases are fair, legal and helpful to Indians and inviting them to shop with Indian businesses. 

Recommendation 2 . Despite their self-identified lack of education and information, most people 
seemed attuned to and supportive of what could be considered the pro-Indian side of issues, such as 
consensus that treaties should be honored and that state government should not unilaterally change 
tax policy. However, there clearly are some misunderstandings concerning the issue of taxation on 
Indian lands and the wider issue of the Indian rights and roles within the United States. Thought 
should be given to developing a public education campaign to address these and related issues. 

Recommendation 3 . The more people know about Indian issues, the more supportive they are of 
the Indian perspectives. Even though most people said they did not know much or enough about 
Indians and their culture, history and economic issues, the non-Indian public is open to learning 
more. Thought should be given to developing a public education campaign to address some of the 
contemporary issues facing Indians. 

Recommendation 4 . Despite a self-identified lack of information about Indian matters, most resi- 
dents of Western New York — and there is no reason not to presume that this extends throughout 
the state — have an inherent predisposition to support what has been identified as pro-Indian con- 
cerns. Such support is widespread, coming from the majority of all ages and income levels, ethnici- 
ties, educational achievements, and political leanings. 

Recommendations with Indirect Impact on Public Opinion 

Recommendation 5 . Journalists often fall into the trap of identifying issues as being either liberal or 
conservative, often reflecting the partisan nature of public policy development. This research shows 
that support for Indian issues spans political leanings and claims a majority of people who identify 
themselves as political liberals, moderates and conservative. Thought should be given to developing 
a public education campaign that independently addresses each of these poEtical ideologies. For ex- 
ample, one communication vehicle might address political conservatives, claim conservative values, 
and point to the consistency of issues such as Indian sovereignty, economic independence, and 
treaty continuity from arguments within the mainstream of conservative thought. Likewise, a parallel 
communication tool might address the liberal side of the issue, and another might grow from a 
moderate political philosophy. Similar outreach might be made to ethnic minorities through appro- 
priate ethnic media, such as Black-oriented newspapers. 
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Recommendation 6 . Journalists pride themselves in presenting fair and full coverage of the various 
sides of each issue and of exploring alternative approaches to public issues. Thought should be given 
to developing a mechanism for a consistent and authoritative presence of Indian voices in various 
non-Indian media outlets. While such a presence need not be aimed at presenting an artificially 
common Indian voice where none exists, it nevertheless could provide for various Indian spokes- 
people to enter more consciously into the public discourse. Concurrent with this recommendation is 
the training of spokespersons to effectively interact with reporters; media training could be made 
available individually or collectively to tribal leaders and spokespersons. 

Recommendation 7. The key to an effective journalistic strategy lies in the media mix and the strate- 
gic engagement of various types of media: newspapers, television, radio and internet. Thought 
should be given to developing a comprehensive program of media relations with four significant 
components: 

• Continue to communicate through the traditional print-media outlets: community, local and 
metropolitan newspapers. Be aware that the audience for such publications is aging, with the 
majority of newspaper readers middle-aged and older people, primarily Caucasians. 

• Develop new and stronger initiatives in seeking media coverage through television, which at- 
tracts proportionally younger audiences than do newspapers. 

• Develop new and stronger initiatives in seeking media coverage through radio. Be aware that 
ethnic minorities in particular often look to ethnic- focused radio. 

• Develop an accessible and continuing presence through the internet, both to support jour- 
nalists in reporting on Indian issues as well as to provide news and commentary directly to 
audiences. 
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Appendix A: Focus Group Discussion Guide 



Focus Group Questions 

1 . When you think of the term "Native American" or "American Indian" what images 
come to mind? (Stereotypes?) What is the source of your information? 

2. Do any popular Native American figures come to mind? 

3 . What does the term treaty mean to you? 

4. What rights do Indians have according to treaties? Should old treaty rights continue 
today? 

5. Should the government be able to change treaty provisions? 

6. Have you ever used an Indian reservation? How do you perceive their culture? Eco- 
nomic development? 

7. How do you see Native Americans impacting American life? 

8. How do you feel about the Native American communities being sovereign nations, 
with their own set of laws within the United States? 

9 . Have you made any purchases on the reservation within the last year? If so, how of- 
ten? Why? 

1 0. Do you support New York States proposal to tax purchases made by Non-Native 
Americans on reservations? 
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Questionnaire 

This questionnaire deals with your opinions about American Indians in New York State, related tax is- 
sues, and your media use. It should take less than 5 minutes for you to complete. This survey is sponsored 
by students in Communication Research (COM 410) at Buffalo State College. Thank you for participating 
in this survey. (March/April 2005) 



1 . In what county do you live? 

□ a. Erie 

□ b. Niagara 

□ c. Monroe 

□ d. Other: 



2. Where do you get most of your local and state 
news? 

□ a. Newspaper 

□ b. Television 

□ c. Radio 

□ d. Internet 

□ e. From other people 

□ f. Other: 



3 . How aware do you think you about local and 
state-wide current events? 

□ a. Very aware 

□ b. Aware 

□ c. Unaware 

□ d. Very unaware 

4. How close to you live from an Indian reserva- 
tion? 

□ a. Less than 10 miles 

□ b. Between 10 and 25 miles 

□ c-More than 25 miles 

□ d. Don't know 

5. How often do you shop at an Indian reservation? 

□ a. At least once a week 

□ b. At least once a month (but less than once a 
week) 

□ c. Several times a year (but less than once a 
month) 

□ d. Never or almost never 



6. (Skip this question if you answered "never" in 
#5 above.) If you do shop at a reservation, what is 
your main reason? 

□ a. To support American Indians 

□ b. Because it is close by and/or convenient 

□ c. To save money 

□ d. Other: 



7. How many American Indians do you count as 
acquaintances, friends or family? 

□ a. None 

□ b. One 

□ c. 2-5 

□ d. More than 5 

8. Which of the following statements is closer to 
your opinion? 

□ a. Treaties between the federal government and 
Indian tribes should be followed as they were 
written. 

□ b. Treaties between the federal government and 
Indian tribes should be updated. 

9. (Skip this question if you selected the first state- 
ment in #8 above.) If you selected the second 
statement, at whose request should the treaties 
be renegotiated? 

□ a. Indian tribes 

□ b. New York State 

□ c. Federal government 

10. By federal law and treaties, sales of products 
and services on Indian reservations are not subject 
to state tax. Which of the following statements is 
closer to your opinion? 

□ a. This policy should apply to both Indians and 
non- Indians. 

□ b. This policy should apply only to Indians. 



1 1 . If there were a sales tax on products purchased 
on Indian reservations, who should receive the tax 
revenues? 

□ a. New York State government 

□ b. the Indian tribal government 

12. American Indians should continue to govern 
themselves, independent of the state. 

□ a. Strongly agree 

□ b. Agree 

□ c. Disagree 

□ d. Strongly disagree 

13. Non-Indians should be able to benefit from tax- 
free items and services sold on Indian reservations. 

□ a. Strongly agree 

□ b. Agree 

□ c. Disagree 

□ d. Strongly disagree 

14. How aware do you think you about American 
Indian society, culture and history? 

□ a. Very aware 

□ b. Aware 

□ c. Unaware 

□ d. Very unaware 

15. What does the word "sovereign" mean to you? 

□ a. Exempt from taxation 

□ b. Foreign 

□ c. Self-governing 

□ d. Don't know 

16. What does the word "treaty" mean to you? 

□ a. Legal contract with the force of law 

□ b. Historic and/or ancient letter 

□ c. Agreement that may be modified 

□ d. Don't know 

17. In what age range do you fit in? 

□ a. Below 30 

□ b. 30-45 

□ c. 46-60 

□ d. Above 60 

18. What is your educational background? 

□ a. Some high school or diploma 

□ b. Some college but no bachelor's degree 

□ c. College bachelor's degree 

□ d. More than a bachelor's degree 



19. In which of the following ethnic/racial catego- 
ries do you identify yourself? 

□ a. African American 

□ b. American Indian 

□ c. European American/Caucasian 

□ d. Hispanic 

□ e. Mixed/Bi-racial 

□ f. Other: 



20. What is your gender? 

□ a. Male 

□ b. Female 

21. Which of the following best describes your 
political outlook? 

□ a. Liberal 

□ b. Moderate 

□ c. Conservative 

22. In what range Is your household income? 

□ a Below $30,000 

□ b. $30,000-$60,000 

□ c. Above $60,000 
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Native American Project Content Analysis Coding Sheet 

Name of Coder 

Item date: Paper News Editorial 

Headline 

Article summary 



Key words or phrases: 



Tone toward Native Americans: Positive Neutral Negative 

Authority quoted: 

Arguments raised: 



Assertions made: 



Coder's evaluation 
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STATE OF NEW YORK 
COUNTY COURT 



COUNTY OF ST. LAWRENCE 



THE PEOPLE OF THE STATE OF NEW YORK 

-against- ANSWER AFFIRMATION 

TO MOTION TO DISMISS 
Indictment No. 2012-137 
SETH A. SNYDER, Index No. 21112 

Defendant. 



Jonathan Becker, under penalty of perjury pursuant to CPLR § 2106, hereby affirms 
as follows: 

1. I am an attorney admitted to the practice of law in the courts of the State of New 
York and I am an Assistant District Attorney in St. Lawrence County, New York. 

2. I make this affirmation upon personal knowledge and upon information and belief, 
the sources of which are a review of the file maintained by the St. Lawrence County 
District Attorney's Office, the pleadings and proceedings heretofore had herein, and New 
York and Federal statutes, regulations and case law. 

3. The People deny in whole the allegations of fact and law in the defendant's 
Motion. 

4. The Court should deny the defendant's motions. 
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POINT I. DISCOVERY 



A. DTF RECORDS 

5. With regards to the defendant's demand for the internal documents of the New- 
York State Police Department of Taxation and Finance (hereinafter "the DTF"), those 
documents are not discoverable, and bear no relevance as to the defendant's culpability in 
this case. 

6. The internal policy documents of the DTF, let alone of any New York State agency, 
are not demandable under CPL 240.20. 

7. No explanation has been given why the defendant wants the records. Indeed, the 
defendant has not put forth the required showing of a good faith factual predicate of a 
reasonable likelihood that the records will actually be relevant and exculpatory "and that 
the quest for its contents is not merely a desperate grasping at a straw." People v. 
Gissendanner, 48 NY2d 543 (1979). 

8. The People will not provide the documents. 

9. The demand is facially insufficient, and the motion should be denied on this point. 
B. The Motion to Compel 

10. This office provides open file discovery, as that term is understood by this Court. 
(Exhibit A, Interim Order from People v. Lalonde, Index. No. 20588). 

11. The defendant was provided a DVD-ROM at arraignment, pursuant to the open 
file discovery policy of this office. 



12. On the DVD-ROM was a complete copy of the People's file, and included the 
photos of the Penske truck and its contents, evidence receipts, and a copy of the police 
narrative. 

13. A copy of the DVD-ROM was also provided to the co-defendant, and a copy was 
provided to the Court. 

14. Absent a specific request of what the defendant believes is missing from the DVD- 
ROM, the People continue to operate in the good faith belief that all discoverable 
evidence has already been provided. 

15. To the degree the defendant buried additional demands for DTF records in that 
section of his motion, (See Paragraph 9. g. of defendant's motion), said records are still 
beyond his reach absent the particularized showing required by the Court of Appeals. 

16. Ironically, it appears the documents he demands are attached to his motion as 
exhibits. Since he already has them, we do not need to provide them again. 

17. As all discoverable documents have already been provided, the motion should be 
denied on this ground as well. 

POINT II & III. SANDOVAL AND MOLINEUX DEMANDS , 

18. The People are not required to provide notice of our intent to use Molineux 
evidence against the defendant in the case in chief before trial. People v. Small, 12 NY3d 
732 (2009). The People are only required to provide notice, just before jury selection, of 
Molineux we intend to use for impeachment. CPL 240.43. 
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19. The defendant's motion claims a right under CPL 240.43 which does not exist. On 
that ground, the motion should be denied. 

20. To the extent the defendant's demand can be construed as an inartfully drafted 
CPL 240.43 demand, the People will provide, the notice in the manner required by the 
statute. 

21. The People have no objection to the Court scheduling a Sandoval hearing but the 
defendant misstates its purpose. A Sandoval hearing is an opportunity for a defendant to 
contest what information can be used by the prosecutor for impeachment. People v. Betts, 
70 NY2d 289 (1987), People v. Carter, 50 AD3d 1318 (3d Dept 2008). It is not a Molineux 
hearing. 

22. So long as the hearing will be conducted pursuant to the Court of Appeals 
definition, the People have no objection to a hearing just before trial. 

POINT IV. A BILL OF PARTICULARS WILL NOT BE PROVIDED 

23. First, the defendant's request for a Bill of Particulars is late. CPL 200.95(3). 
Though the People consented to a one week extension of the 45 day deadline for the 
omnibus motion; we did not also waive our rights to the timeliness of other demands or 
other notices. 

24. Second, the defendant was provided open file discovery. This office declines to 
provide a bill of particulars, both because the information is beyond the scope of the 



statute, and because the defendant does not need the bill of particulars to prepare his 
defense. CPL 200.95(4). 

25. Most, if not all, of the information the defendant seeks in his request was already 
provided as part of open file discovery. To the extent it was not, the request is untimely. 

26. Moreover, this branch of the motion is procedurally improper, as the defendant 
cannot move to compel a bill of particulars he never timely requested in the first place. 
CPL 200.95(5). 

27. The motion should be denied on this ground. 

POINT V. INSPECTION OF THE GRAND JURY MINUTES AND 
ARGUMENTS REGARDING DEFENSES NOT PRESENTED TO THE 
GRAND JURY 

28. The People have no opposition to the Court conducting a second review of the 
Grand Jury minutes to ascertain the legal sufficiency of the presentment. 

29. In the Court's first review, the co-defendant did not move for dismissal for legal 
sufficiency. However, the Court did dismiss Count One as multiplicitous, but otherwise 
denied the co-defendant's motion. (Exh. B, May 31, 2012 Order). The Court sent a letter 
subsequently that Count Two is now constructively amended to be read as the co- 
defendants acting in concert with one another. 



A. THE EVIDENCE WAS LEGALLY SUFFICIENT 

30. The evidence in this case was legally sufficient to prove the crime. 

31. The elements of Tax Law § 1814(c) (2) are that the defendant: 



a. Was not an agent licensed by the commissioner 

b. Willfully possessed or transported for the purpose of sale 

c. Thirty thousand or more unstamped cigarettes 

32. Here, the evidence showed: 

a. The defendant was not a licensed agent, as shown by a certificate of 
non-entry. (Grand Jury Exhibit 2). 

b. The defendant's willful possession and transportation for purpose of sale 
was shown by his admission that he purchased a total of 92 cases of 
cigarettes for his use as a cigarette distributor on another reservation. 
(Grand Jury Exhibit 6) . 

c. Investigator Taylor testified he inspected the cigarettes, and found at 
least 30,000 unstamped cigarettes. (Grand Jury Minutes 22-23). 

33. The possession or transportation of 5,000 or more unstamped cigarettes is 
presumptive evidence the cigarettes are possessed for purpose of sale and are subject to 
Tax Law §471. 

34. All cigarettes within the State are presumed subject to the tax until the defendant 
proves to the contrary. Tax Law § 471(1). 

B. THE PEOPLE WERE NOT OBLIGATED TO PRESENT DEFENSES 

35. The defendant asserts that certain "possibly exculpatory" evidence should have 
been presented to the Grand Jury, (quoting defendant's motion, paragraph 17). 



36. The People are under no obligation to provide possibly exculpatory evidence to the 
Grand Jury, People v. Lancaster, 69 NY2d 20 (1986). There is also no requirement to 
provide the defendant's potentially exculpatory statements to the Grand Jury. People v. 
Mitchell, 82 NY2d 509 (1993). 

a. Richard Ernst's email 

37. First, he argues that an e-mail sent by Richard Ernst, Deputy Commissioner of the 
Department of Taxation and Finance, should have been submitted to the Grand Jury as 
potentially exculpatory evidence. The defendant mischaracterizes the meaning of that e- 
mail. (Exhibit C, April 27, 2012 Affirmation by Steve Krantz, Paragraphs 10-14). 

38. The e-mail is also inadmissible hearsay. 

39. And, the email does not provide a defense to a crime. 

40. A defendant cannot rely on an internal communication of the Department of 
Taxation and Finance, without more, as a defense to a crime. CF CPL 15.20(2)(defense 
requires official statement or interpretation). 

41. Second, the defendant has not cited any case law for the proposition that an 
internal communication, not intended for public consumption, somehow becomes an 
official statement. Cf People v. Marrero, 69 NY2d 382 (1987). Moreover, a statement by an 
agency that an act is beyond its jurisdiction does not make the act legal. People v. 
Saltzman, 126 Misc2d 686, 690-91 (Crim Ct, New York County 1984). 

42. Third, the email does not in any way state that Native Americans are not in 
violation of the law if found off their reservations with unstamped cigarettes. It simply 



says that the Department of Taxation and Finance will not necessarily seize those 
cigarettes as contraband. This does not mean that other law enforcement agencies cannot 
seize the cigarettes, or that the possessors and transporters of those cigarettes is lawful. 

43. Finally, the email itself is not exculpatory. And the People were not required to 
present any statements the defendant may have given to the police regarding the email 
that he believes were exculpatory. See People v. Mitchell, 82 NY2d 509. 

44. It was not error to not present this evidence. 

b. Information Related to the Inter-Reservation. Shipment of Cigarettes 

45. Second, the defendant argues that the People should have introduced evidence 
that the defendant's employer is owned by Native Americans, and that this was a 
shipment between reservations. 

46. We did. The information was submitted, but contrary to the defendant's assertion, 
the information is inculpatory. 

47. Grand Jury Exhibits 5 and 6, the codefendants' Mirandized statements, were both 
submitted as exhibits. The contents of each statement was read into the record. Between 
the two statements it is clear the defendants went from one reservation to another, 
picked up the unstamped cigarettes, and were headed back to the first reservation. 

48. As the Grand Jury was properly charged, "Pursuant to Tax Law § 471(1), there is a 
tax on all cigarettes "possessed in the state by any person for sale. The tax is imposed on all 
cigarettes sold on an Indian reservation to non-members of that Indian nation or tribe, 
and to non-Indians ." (Minutes, 27:6-11) . 



49. Moreover, Grand Jury Exhibit 4, a properly admitted certificate of non-entry 
showed that Seneca Haw Tobacco Project Wholesale is not licensed by the Department of 
Taxation and Finance. The company is not authorized by New York State act as a 
wholesaler of cigarettes. Tax Law 481-a. 

50. Here, the defendants were not members of the tribe selling the cigarettes. Thus, 
the information that is was being transported to another reservation is inculpatory, and it 
was properly presented to the Grand Jury. 

c. The Letter Sent by the Two New York State Senators 

51. The defendant argues that a letter, which the People did not have until the 
defendant attached it to his motion, is not only not exculpatory, it is irrelevant. 

52. First, the defendants were not initially charged by felony complaint. However, in 
the interim between the seizure of the cigarettes and the presentment to the Grand Jury, 
no one contacted this office on behalf of the defendants or sent this office the materials 
the defendant claims should have been presented. 

53. To the extent two State Senators disagree with the current state of New York Law, 
they can exercise their roles as legislators to seek repeal of the statute. They do not 
however have the power to overrule the discretion of a prosecutor to charge or interpret 
the law. 

54. Had this evidence been submitted, it would have only served to confuse the jury. 
As such, it would have been improper to submit it. 



55. As the proposed evidence is not even exculpatory, let alone relevant, it was not 
error to not submit the letter. 
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d. The language of Tax Law § 471 

56. The defendant insists that the Grand Jury should have been instructed that Tax 
Law § 471(1) states that the tax cannot be imposed on "sales to qualified Indians for their 
own use and consumption on their nations' or tribes' qualified reservation." 

57. As noted above, Tax Law § 471(1) was quoted as part of the People's instruction, as 



g it was relevant to this presentment. 
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g 58. There is no evidence at all that either defendant is a member of the St. Regis 
Mohawk Tribe. Indeed, there is no evidence whatsoever to indicate either defendant is a 

to 
I 

ij member of that tribe. And the defendant in his motion does not assert that he is a 
p 

^ member of the St. Regis Mohawk Tribe. Ironically, there is no evidence the defendants 

b 

<2 are actually Native American. 

59. It was not error to exclude the proposed language from the jury charge. 



POINT VI. DISCLOSURE OF THE GRAND JURY MINUTES 

60. Normally, as part of the stipulation in lieu of motions process, the People would 
consent to the defendant's review of the Grand Jury minutes. 

61. Here, the defendant asks for disclosure under CPL 210.30(3). However, that 
disclosure is permitted only if the Court finds release is necessary to assist the Court in 
making a determination on the motion. 
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62. The People oppose disclosure, as the defendant has had ample opportunity to 
move this court as to the propriety of the presentment. If the Court finds otherwise, the 
People insist that disclosure happen in the customary fashion employed for the 
stipulation in lieu of motions. 

63. The People do not consent to copying of the minutes and request that if disclosure 
is done, it be in the Court's chambers, with the People present. 

64. Since the defendant did not make this request during the 45 days when the 
omnibus motion was due, the People request that the Court also limit the defendant to 
any further arguments to the Court's grounds for necessity for release of the minutes. 

A. WITH REGARDS TO THOSE ARGUMENTS RAISED TO THE THE JURY'S CHARGE 

65. To the extent the defendant argues the grand jury was not properly charged or 
constituted, the motion is without merit. 

66. With regards to the challenge to the sufficiency of the instructions provided to the 
Grand Jury, in paragraph 21 of the defendant's motion, there is no pattern instruction for 
Tax Law §1814. 

67. The jury was charged with the language of the statute that related to the elements 
of the crime. The jury was also charged with the presumptions stated in Tax Law § 1814(d) 
and Tax Law § 471(1) . The definition for willfully was taken from Tax Law § 1801(c) . 

68. The other definitions for the terms listed in Tax Law § 1814 were taken from Tax 
Law §470. 
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69. The Grand Jury was instructed on accomplice liability as defined under Penal Law 
§ 20.00. The tax rate for cigarettes was sourced from Tax Law § 471(1). The Grand Jury 
was also charged that the admissions needed to be corroborated, pursuant to CPL 60.50, 
and as to the admissibility of a defendant's statements. 

70. In light of the foregoing, there was no error in the instructions to the Grand Jury. 

71. Contrary to the assertion of the defendant in paragraph 29 of his motion, there is 
no "shifted burden" in Tax Law § 1814(d). A presumption does not shift the burden of 
proof, it simply relieves the prosecutor of having to prove that element. In re Raquel M., 
99NY2d 92 (2002). 

72. Contrary to the assertion of the defendant in paragraph 29 of his motion, New 
York law does not differentiate "what types of cigarettes are 'subject to tax'. All cigarettes 
in the State are presumed taxable. Tax Law § 471(1). 

73. To the extent the defendant challenges whether all the jurors who voted heard all 
the evidence in the presentment, the case was presented in a single session, and all the 
grand jurors who voted heard all the evidence and charges. 

74. The motion should be denied on this ground. 

POINT VII. THERE IS NO JUSTIFICATION FOR SUPPRESSION OF THE 
PHYSICAL EVIDENCE 

75. The defendant's motion for suppression is facially insufficient. 
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76. First, the defendant claims in paragraph 31 of his motion that upon information 
and belief, Border Patrol checkpoints in New York State are a "subterfuge" by the New 
York State Police. 

77. The defendant is required by CPL 210.45(1) and 710.60(1) to "state the sources of 
such information and the grounds of such belief." See People v. Jennings, 69 NY2d 103, 113 
(1986) (purpose of statute is to protect People from unfair surprise), People v. Mezon, 80 
NY2d 155 (1992). 

78. The defendant cites to "media reports" but does not cite the actual reports. This is 
an improper violation of CPL 710.60(1). 

79. The defendant further claims one of his attorneys has witnessed the operation of a 
checkpoint in a specific way. Who? When? Where? That attorney's observations are also 
not relevant as there is no claim the checkpoint in this case was conducted in the alleged 
way. The People are being subjected to improper conduct by the defendant. People v. 
Mezon, 80 NY2d 155. 

80. On this ground, the motion should be summarily denied. 

81. Second, the defendant does not assert a cognizable ground for suppression. CPL 
710.60(3)(a). 

82. "Hearings are not automatic or generally available for the asking by boilerplate 
allegations." People v. Mendoza, 82 NY2d 415 (1993). Specifically, hearings are "not 
available merely for the asking." People v. Gruden, 42 NY2d 214. 

83. The defendant has not in any way alleged that the evidence was unlawfully or 
improper acquired by the police. CPL 710.20(a). 
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84. The defendant was lawfully stopped at a stationary border patrol checkpoint, 
where he was asked routine questions by a border patrol officer. (Arraignment Discovery 
at 7). 1 The New York State Police were not involved in any way in the initial stop. 

85. The defendant does not allege that the checkpoint was being conducted 
improperly or unlawfully. He simply hopes the stop was unlawful. That is not sufficient 
for a motion to suppress. 

86. Since the defendant's motion just asks for a hearing, it is improper. See People v. 
People v. Mendoza, 82 NY2d 415. 

87. The motion should be denied on this ground. 

88. Third, it is well established that stationary border checkpoints are constitutional. 
People v. Sinzheimer, 15 AD3d 732 (3d Dept 2005), People v. White, 8 Misc3d 935. 

89. To the extent the defendant claims the checkpoint was a pretext, pretext stops are 
constitutionally permissible under both Federal and New York law. People v. Robinson, 97 
NY2d 341 (2001), Whren v. US, 517 US 806 (1996). 

90. Since the defendant's motion is based on claims of facts which have no basis, and 
there is no claim of improper conduct by the police in anyway, his bare hope that there 
was improper conduct by the police is insufficient to warrant a hearing. 

91. The motion should be denied as well. 



1 Discovery was provided on DVD-ROM to the Court at arraignment. References to "Arraignment Discovery" are to 
a PDF of the same name in the Discovery folder on the DVD-ROM. Page numbers refer to the page of the PDF 
itself, and not to any specific document contained within the PDF. 
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POINT VIII. A TRIAL DEFENSE IS NOT A LEGITIMATE BASIS FOR 
DISMISSAL 



92. The defendant's motion to dismiss on the basis of his defense of mistake of law is 
legally impossible. 

93. A defendant can only seek dismissal of an indictment using one of the 
exhaustively enumerated methods. CPL § 210.20. 

94. Defenses are issues for trial, and are not bases for dismissal. People v. Hudson, 217 
AD2d 53 (2d Dept 1995). 

95. The defendant does not even cite CPL 210.20 or any other statute in Article 210 as 
support for his motion. 

96. As such, the motion should be denied as failing to state a legitimate basis for relief. 
Moreover, it should be denied for failing to put the People on reasonable notice of his 
arguments, as required by CPL 210.45. 

97. To the extent the Court will consider the motion for dismissal, the defendant 
claims he gave documents to the police, and claimed he was relying on those documents. 
However, the defendant's statement to the police omitted any reference to that claim. 
(Grand Jury Exhibit 6). 

98. To the extent the defendant has put us on notice of this statement, the People 
hereby provide notice under CPL 710.30 of our intention to use the statement against the 
defendant at trial. 
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99. As argued in Point V, supra, the defendant provides, no case law for the proposition 
that an internal email, not intended for public consumption, can somehow be construed 
as an official statement within the meaning of Penal Law § 15.20(2). 

100. And neither the New York State Police nor this office are bound by assessments of 
the law by the Department of Taxation and Finance. The ultimate arbiter of the 
interpretation of the State's laws is the Court of Appeals. 

101. The defendant's arguments to the contrary are improper. 

102. The motion should be denied on this ground. 



POINT IX. THE STATUTORY PRESUMPTION OF TAX LAW § 1814(d) 
IS CONSTITUTIONAL 

A. THE ARUGMENT IS FRIVOLOUS 

103. As a starting point, the defendant's motion is frivolous. 

104. The defendant explicitly admitted he sells cigarettes and purchased 92 cases for 
that purpose. (Grand Jury Exhibit 6). 

105. And, at no point does the defendant aver or even claim that he is a member of the 
St. Regis Mohawk Tribe. The statute explicitly deems his original purchase from the St. 
Regis Mohawk Tribe as taxable. Tax Law § 471(1). Thus, when he was transporting 
unstamped cigarettes, he was in direct violation of the plain language of the statute. 

106. This portion of the motion is frivolous and needlessly confuses the issues before 
the Court. The motion should be denied on this ground. 
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B. THE STATUTORY PRESUMPTION IS PERMISSIVE AND CONSTITUTIONAL 

107. There are two kinds of statutory presumptions, permissive and mandatory. County 
Court of Ulster County NY v. Allen, 442 US 140, 157 (1979). 

108. A mandatory presumption shifts the burden of proof to the defendant. Id. at 159. 

109. The defendant's argument that the Tax Law § 1814(d) presumption is mandatory- 
does not cite and defies decades of New York case law. 

110. In New York, all statutory presumptions are permissive. In re Raquel M, 99 NY2d 
92, 95 (2002), People v. Stickler, 97 AD3d 854 (3d Dept 2012). 

111. A permissive presumption allows, but does not require, the fact finder to accept 
the presumed fact as true. In re Raquel M., 99 NY2d at 95. 

112. The burden of proof does not shift to the defendant; the presumption is rebuttable 
by any other evidence in the case, including the People's. Id. at 95. At no point is the 
defendant required to testify to rebut the presumption. People v. Moro, 23 NY2d 496. 

113. A permissive presumption is unconstitutional as applied only when there is no 
rational way the fact finder could make the connection between the predicate facts and 
the presumed inference. Id. at 95-96. 

114. The analysis is whether it is more likely than not that the presumed fact flows from 
the predicate facts proven by the prosecutor. Id. at 96. 

115. Though not required, relevant to the analysis is whether the element is separately 
and amply proven by other evidence. Ulster County v. Allen, 442 US at 160. 

116. The rational relationship test is employed when measuring the constitutionality of 
a permissive presumption. See People v. Leyva, 38 NY2d 160, 168 (1975). 
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117. The rational relationship test asks whether the prescription of the statute is 
"rationally related to a legitimate State purpose." People v. Parser, 41 NY2d 21 (1976). "The 
Legislature's actual purpose need not be apparent." People v. Walker, 81 NY2d 661, 668 
(1993). 

118. Part of the legislative intent for Tax Law § 1814 was to address the "serious threat" 
unregulated cigarette sales pose "to public health, safety, and welfare, to the funding of 
health care pursuant to the health care reform act of 2000, and to the economy of the 
state." Tax Law § 1814, Laws 2000, ch 262, § 1, eff Nov 14, 2000. The legislature also 
found that "existing penalties for cigarette bootlegging were inadequate". Id. 

119. Here, the permissive presumption is that someone in possession of 5,000 or more 
cigarettes is presumed to possess those cigarettes with intent to sell and they are subject 
to the tax. It is well established that when someone possesses an enormous amount of 
cigarettes, it is not for personal use. 

120. Here, the defendant not only admitted he is a cigarette wholesaler, (Grand Jury 
Exhibit 6), he argues that he is in his omnibus motion. (Defendant's Motion at 10). There 
is no question the cigarettes were being transported for purposes of sale. 

121. In addition, in this case, the number of cigarettes is 920,000. Even had the jury 
disregarded the presumption, there is no other logical conclusion other than that a 
wholesaler with 920,000 cigarettes intends to sell them. 

122. The clear language of the statute is that sales by one tribe to another are taxable. 
Tax Law § 471(1). That is not a presumption. And the defendant never argues that he is a 
member of the Saint Regis Mohawk Tribe. 
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123. Moreover, it is well established by Federal and United States Supreme Court 
holdings that the State can tax sales of cigarettes sold by one tribe to another. Oneida 
Nation of New York v. Cuomo, 645 F3d 154 (2nd Cir. 2011), Washington v. Confederated 
Tribes ofColville Indian Reservation, 447 US 134 (1980). 

124. The statutory presumption is constitutional as applied to the facts of this case. The 
motion should be denied on this ground. 

POINT X. THE INTERESTS OF JUSTICE MILITATE AGAINST DISMISSAL 

125. The defendant's burden in a motion to dismiss in the furtherance of justice 
requires the existence of "the existence of some compelling factor, consideration or 
circumstance clearly demonstrating that conviction or prosecution of the defendant upon 
such indictment or count would constitute or result in injustice." CPL § 210.40(1). People 
v. Rickert, 58 NY2d 122 (1983). The Court must consider the enumerated factors under 
CPL § 210.40(2), both individually and collectively. 

126. Dismissals in the interests of justice "must be 'exercised sparingly.'" People v. 
Quadrozzi, 55 A.D.3d 93, 103 (2d Dept 2008) citing People v. Martinez, 304 A.D.2d 675 
(2d Dept 2003). It is best practice to hold a hearing on motions to dismiss in the interests 
of justice. People v. Quadrozzi, 55 A.D.3d at 104, citing People v. Clayton, 41 A.D.2d 204, 
207 (2d Dept 1973) (other citations omitted). 
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A. THE SERIOUSNESS AND CIRCUMSTANCES OF THE CRIME 

127. The defendant is charged with the Class D Felony of Possession or Transportation 
of Unstamped Cigarettes, Tax Law § 1814(c)(2). The evidence presented to the Grand Jury 
is that the two co-defendants were found smuggling 92 cases of unstamped cigarettes. 

128. By his own admission in his motion, the defendant admits that he was 
transporting the cigarettes for the purpose of sale. (Defendant's Motion at 27). 

129. The 92 cases of unstamped cigarettes represent approximately $273,792 in unpaid 
excise and sales taxes. There are approximately 10,000 cigarettes in a case of cigarettes. 
BO. The defendant had 890,000 more cigarettes than he needed to commit the felony. 
This was not a minor or technical violation of the law. This was egregious. 

Dl. Here, the violation was also blatant. The defendant had with him a bill of lading 
that showed he personally paid $90,816 for the cigarettes. (Arraignment Discovery at 14). 

132. The seriousness of this crime is also based on the theft of needed revenue to the 
State. It is well documented that the State, indeed the Country, is mired in a prolonged 
financial recession. 

133. It is also well documented that tax evasion in other countries has played a 
significant role in exacerbating the international financial crisis. See James Surowecki, 
Dodger Mania, The New Yorker, July 11, 2011. Liz Alderman, Greece Warns of Going Broke 
as Tax Proceeds Dry Up, New York Times, June 5, 2012. 

134. In his motion, the defendant restates his arguments from other parts of his 
motion, and claims simply that the law does not apply to him. The plain language of the 
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statute is clear, and the defendant's claimed defense of mistake of law is simply an issue 
for trial. 

135. As the defendant is unapologetic as to his violation of the law, and the 
circumstances of the case make obvious that this is a serious case, the motion should be 
denied on this ground. 

B. EXTENT OF THE HARM CAUSED BY THE OFFENSE 

136. Here, the defendant was found with a million unstamped cigarettes, worth nearly a 
quarter of a million dollars in unpaid taxes. 

137. The defendant argues the crime is not violent, the defendant does not believe he 
committed a crime, and that the cigarettes are not taxable. 

B8. That the cigarettes are taxable is incontrovertible. The import of the Federal 
Appeals case is that the Native American tribes across New York are unlikely to prevail on 
their efforts to have the law they charge non-Native Americans sales tax invalidated. 
Oneida Nation of New York v. Cuomo, 645 F.3d at 175-76. 

139. That the crime is non-violent is of no consequence. The State has a legitimate 
interest in the enforcement of its laws, and that cannot be negated simply because some 
laws punish for non-violent conduct. 

140. Also, by evading the taxes, the defendant steals profits from those who abide by 
the law. The defendant's crime feeds into a larger tax evasion enterprise, that totals 
approximately $110 million annually. The Second Circuit Court made a thorough 
examination of the facts of the harm of the tax evasion. Oneida Nation of New York v. 
Cuomo, 645 F.3d at 158-160. 
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141. The businesses which operate legitimately are forced to compete in the 
marketplace with criminals. Those businesses sought relief under Article 78 during the 
Department of Taxation and Finance's policy of forbearance and prior to the 2009 
amendment of the Tax Law. See New YorkAss'n of Convenience Stores v. Urbach, 92 NY2d 
204 (1998). 

142. The defendant's evasion of the cigarette tax also is money he has stolen from the 
treatment of those with illnesses caused by smoking. Public Health Law § 1399-nn et seq. 

143. There are too many victims in this case. The defendant's claim there are no victims 
defies common sense. 

144. The motion to dismiss should be denied on this ground. 
C. EVIDENCE OF GUILT 

145. There is no controversy that there is overwhelming evidence of guilt. As the 
defendant notes in his motion, he freely admits that he was in possession of the cigarettes 
for the purpose of sale. His motion affirms that. 

146. His arguments to the contrary defy controlling case law, are without merit. Since 
the defendant simply repeats his arguments from other parts of his motion, the People 
refer to our responses from the other points in our response. 

147. To the extent he challenges the strength of the People's case, the defendant's 
motion cannot be granted on that ground. See People v. Dunlap, 216 AD2d 215, 217 (1st 
Dept 1995). 
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148. To the extent the defendant claims the permissive presumption under Tax Law § 
1814(d) will he rejected by the jury, that is simply idle speculation. 

149. As there is overwhelming evidence of guilt, the motion to dismiss should be 
denied on this ground. 

D. HISTORY, CHARACTER AND CONDITION OF THE DEFENDANT: 

150. The defendant claims he has no criminal history. This is false. He has no prior 
convictions in New York State. He was convicted of a misdemeanor in Florida. 

151. The defendant has a criminal history in Florida: 

a. On November 17, 2004, the defendant was charged in Palm Beach 
County with participating in an unlawful race in the second degree, 
possession of not more than 20 grams of marijuana in the first degree, 
and use, possession, manufacture, delivery, transportation, or 
advertisement of drug paraphernalia. 

b. On May 2, 2005, the defendant pled to driving while license suspended 
in the first degree and the marijuana possession charge. He was 
sentenced to concurrent terms of 6 months probation and $218 in court 
costs for each charge. 

152. The defendant's criminal history in New York' includes: 

a. On May 20, 2005, the defendant was charged with driving while 
intoxicated (hereinafter "DWI") in Sheridan., New York. He was placed 
on interim probation on October 20, 2005. On November 16, 2006, the 
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defendant pled to driving while ability impaired by alcohol (hereinafter 
"DWAI") in satisfaction, and paid a fine. 

b. On March 18, 2010, the defendant was charged with DWI and refusal to 
take breath test in the Evans, New York. The defendant pled to DWAI 
on November 15, 2010, and was fined $750. His license was also revoked. 

c. On February 25, 2012, the defendant was charged with aggravated 
unlicensed operation in the second degree, false personation, driving 
without a license and speeding in Brant, New York. The case is still 
pending. 

153. Moreover, a lack of criminal history is not a viable ground for dismissal in the 
interests of justice. People v. Varela, 106 AD2d 339 (1st Dept 1984). 

154. Also, the defendant's claim that he was transporting the cigarettes on behalf of his 
employer is at best half true. His name specifically is on the bill of lading as the purchaser 
of the cigarettes. (Arraignment Discovery at 14). His employer is not listed on the Invoice. 

155. The defendant fails to state a compelling fact on this factor, and the motion should 
be denied on this ground. 

E. ANY EXCEPTIONALLY SERIOUS MISCONDUCT OF LAW ENFORCEMENT 
PERSONNEL IN THE INVESTIGATION, ARREST AND PROSECUTION OF THE 
DEFENDANT 

156. The defendant makes no argument on this point. 
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F. THE PURPOSE AND EFFECT OF IMPOSING UPON THE DEFENDANT 
A SENTENCE AUTHORIZED FOR THE OFFENSE. 

157. The defendant argues there is no legitimate purpose in sentencing this defendant, 
because his conduct was somehow legal at some point prior. 

158. It was not. The point of the authorized sentence for this defendant is to cement in 
him that his conduct was criminal, and he should conform himself to the law. 

159. That this defendant has had multiple experiences with the criminal justice system 
already, especially related to DWI, it would appear the defendant is desperate need of 
supervision. 

160. Here, there is a range of punishments available for this defendant, and since this 
was an economic crime, the purpose and effect of imposing sentence on him would be to 
deter him, and those like him, from continuing in this criminal enterprise. 

161. The defendant has failed to cite a compelling fact for this factor. 

162. The motion should be denied on this ground. 

G. THE IMPACT OF A DISMISSAL UPON THE CONFIDENCE 
OF THE PUBLIC IN THE CRIMINAL JUSTICE SYSTEM 

163 . The defendant argues that the impact of dismissal will somehow affirm the public's 
faith in the criminal justice system. This is simply untrue. 

164. If the People of the State of New York did not want cigarette smuggling to be a 
crime, or for cigarettes to be taxed at such a high rate, they would have elected officials to 
repeal the 2009 amendments to the Tax Law. 
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165. Instead, a dismissal would only serve to create a belief by those who obey the law 
that they do not need to do so. The statute says do not do this thing and the defendant 
did precisely that. 

166. The defendant has failed to establish compelling facts on this ground. 

167. The motion should be denied on this ground. 

H. THE IMPACT OF A DISMISSAL ON THE SAFETY OR WELFARE OF THE 
COMMUNITY: 

168. In this case, the defendant transported cigarettes en masse in a truck. If this case 
were dismissed, the defendant and other smugglers would be inured into turning St. 
Lawrence County into an even more active corridor for contraband. Moreover, dismissal 
of a case where the amount of contraband is so significant will clog the courts, where all 
defendants charged with this crime will seek the same lenity. Finally, the State will lose 
the ability to enforce its tax law even on currently legitimate businesses, because there 
will be no threat of penalty. 

169. The defendant's conclusory statement does not establish a compelling fact, as is 
his burden. The motion should be denied on this ground. 

I. THE ATTITUDE OF THE COMPLAINANT OR VICTIM WITH RESPECT TO THE 
MOTION: 

170. The victim in this case is the flsc of the State of New York. 

171. The Department of Taxation and Finance has already made it explicitly clear it 
wants this law enforced. (Exhibit 3). 
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172. The victims of this case are the People of the State of New York, and as explored 
above, the harm to the People is lost tax revenue. 

173. The defendant also cites a study from 2005, which precedes the 2009 amendment 
of the Tax Law, and does not ask at all opinions whether those surveyed approve of tax 
evasion by Native Americans. 

174. The study is irrelevant to this case. 

175. The motion should be denied on this ground. 

K. ANY OTHER RELEVANT FACT INDICATING THAT A 
JUDGMENT OF CONVICTION WOULD SERVE NO USEFUL PURPOSE 

176. The blanket assertions by the defendant throughout this section of his motion, 
without citation to the sources of his information, are improper. CPL 210.45. 

177. He simply reiterates again and again that somehow the issue is whether the tax law 
is enforceable off the reservation at all. The argument is frivolous and well settled. The tax 
law is enforceable for off reservation activity. See Oneida Nation of New York v, Cuomo, 
645 F3d 154 (2d Cir 20U), Cayuga Indian Nation of New York v. Gould, 14 NY3d 614 (2010), 
Washington v. Confederated Tribes ofColville Indian Reservation, 447 US 134 (1980), New 
York State Dept of Taxation and Finance v. Tyler Distribution Centers, 225 AD2d 936 (3d 
Deptl996). 

178. The defendant here freely admits his criminal conduct, but will not plead guilty. 
This is not grounds for dismissal. 
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POINT XI. THE DEFENDANT'S "ADDITIONAL MOTIONS" 



179. With respect to paragraph 106 of the defendant's motion, the People object to the 
defendant filing any other motions that are time barred pursuant to CPL 255.20. 

180. With respect to paragraph 108 of the defendant's motion, the People object to the 
defendant's lack of notice with regards to "other and such relief which is not specified as 
required by CPL 210.45(1) and 710.60(1). 

CONCLUSION 

181. The defendant's core argument is that he committed the crime but in defiance of 
the plain language of the statue and stare decisis, his case should be dismissed. 

182. A dismissal would be a manifest injustice. 

WHEREFORE, the People respectfully request that the Court enter an Order denying the 
relief requested in the defendant's moving papers in its entirety and for such other and . 
further relief as the Court deems just and proper. 




Dated thisffth day of August, 2012, at Canton, New York. 

c. Dennis Vacco, Esq. 

Attorney for defendant 
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STATE OF NEW YORK 

COUNTY COURT: ST, LAWRENCE COUNTY 



THE PEOPLE OF THE STATE OF NEW YORK 



- against - 



AMENDED 

DECISION AND ORDER 



TIMOTHY J. LALONDE, 



Indictment# 2011-193 
Index #20SS8 



Defendant. 



Appearances: The People, by Nicole M. Duve, Esq., District Attorney 

Defendant Timothy J. LaLonde, by Mary E. Rain, Esq., Public Defender 



On August 3, 201 1 , the above referenced defendant was arraigned with counsel on 
Indictment # 201 1 -193 charging him with Driving While Ability Impaired by Drugs [E felony 
Vehicle and Traffic Law § 1 192-4] and Aggravated Driving While Intoxieated [E felony Vehicle 
and Traffic Law § U 92 (2-a)(b)]. 

At arraignment the People turned over a complete copy of their file to the defense in lieu 
of discovery. The defense filed a Demand for Discovery and a Demand for Bill of Particulars. 

The People did provide a bill of particulars, on the return date of the morion to compel, 
but did not answer the discovery demand. A Discovery/Motion conference is scheduled for 
August 29, 20 1 1 , at 1 :00 p on. to allow defense counsel to review the grand jury transcript of the 
presentment in this matter. 

In the meantime, defense counsel filed a motion dated August 1 0, 2011 , and returnable 
August 15, 2011, seeking to have the Court compel the prosecution to answer the defendant's 
Demand to Produce and Demand for a Bill of Particulars. The People did not answer the motion 
to compel. 

Oral argument was had on the motion on August 1 5, 2012 . The defendant was 
represented by Mary Rain, St Lawrence County Public Defender. The People appeared by 
Nicole Duvd, St. Lawrence County District Attorney, 

Defense counsel stated on the record that the motion to compel was specific to receiving 
an answer to the Demand to Produce. At this time the court declines to compel the People to 
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answer the defendant's Demand to Produce. The current system in use, consisting of open file 
discovery being provided by the prosecutor, and defense review of the grand jury transcript of the 
presentment, is set up to obviate the need fox filing of a Demand to Produce and a Demand for a 
Bill of Particulars. 

The question has to be asked and answered, "What does open file discovery mean?" It is 
not complicated. The prosecutor is ethically bound to provide to defense counsel a complete 
copy of the People' s file. This means everything in the People's file, including those items that 
may not be provided by police agencies unless specifically requested and that are covered under 
the umbrella of CPL § 240.20, items that the People are required to turn over, even if not 
specifically demanded by defense counsel. In return for the defense not filing a Demand to 
Produce, and in return for the People not having to answer a Demand to Produce, everything 
must be turned over. 

Violations of open discovery will thus most likely not come to a head until trial when the 
particular item that has not been turned over is attempted to be used at trial. The relief granted 
will be dependent on the importance of the item at trial, why it wasn't turned over, and what 
prejudice results to the defendant. Many times there is no reason why an item has not been 
turned over and it turns out to be prejudicial to the defense but dismissal or preclusion is not the 
answer. It is a determination dependent on a variety of factors. However, the prosecution has to 
know that sanctions are a possibility or there would be no incentive to comply with open 
discovery. 

In order for the process to work, all sides have to be invested in its utility. If one side 
makes a habit of not turning everything over, or the other side continues to file demands and 
motions not required, the process will become toothless and reversion back to what is set forth in 
the CPL will result. 

The same applies to Demands for Bills of Particulars. There is very limited information 
that a defendant is entitled to by way of such a Demand. The value of reading the grand jury 
transcript, as .permitted in the pre-trial disclosure conference, is obvious. Upon review of a grand 
jury transcript defense counsel should have the answers to any demands that might be put forth in 
a Demand for Bill of Particulars. If for some reason the information is not in the grand jury 
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transcript, resolution, of the issue should be able to be addressed by letter requests to the Court, 
copy to the People. 

At this time defense counsel's motion to compel is denied. The parties are presumed to 
be aware of their responsibilities in this process as well as the likelihood of consequences should 
they M to comply and not live up to their responsibilities. So ordered^. 
Enter, 

Dated: August 24, 2011 
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STATE OF NEW YORK 
COUNTY OF ST. LAWRENCE 

COUNTY COURT CHAMBERS stophen j. easter 

48 COURT STREET FrillC$>al Law Clerk 
CANTON, NY 13617 

JEROME J. RICHARDS DONNA M. REED 

County Court Judge 315-379-2214 Secretary to Judge 

FAX: 315-3-79-9934 



August 24, 2011 



Mary E, Rain, Esq. 
Public Defender 
St Lawrence County 
48 Court Street 
Canton, NY 13617 

Re: The People of the State of New York v. Timothy J. LaLonde 
Indictment # 201 1493, Index # 205S8 

Dear Ms. Rain: 

Enclosed please find a copy of an Amended Order regarding the above-entitled matter. 

The original Amended Order has been forwarded to the St Lawrence County Clerk's 
Office for filing. 

Sincerely, 




cc: Hon. Nicole M, Duve\ District Attorney 
Mary B. Oman, Chief Clerk 
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STATE OF NEW YORK 

COUNTY COURT: ST. LAWRENCE COUNTY 



THE PEOPLE OF THE STATE OF NEW YORK 

ORDER , 

. -against-' Iadictment# 2012-137 ' 

Index# 21112 

ANDREW W. MUNCH and 
SETH A. SNYDER, 

. ■ Defendants 



Appearances: ThePeople, by Nicole M. 'Duve, Esq., District Attorney 
Jonathan Becker, Esq.,. of counsel 
Defendant Andrew W. Munch, by Silver & Collins,- 

John'Collins, Esq,, of counsel 
Defendant- Seth A. Snyder, by Lippes, Mathias, Wexler, Friedman, LLP, 
Richard M. Scnerer, Jr., Esq., of counsel 

JEROME J. RICHARDS, J. 

Pursuant to a written stipulation entered at a pre-trial disclosure conference with defense 
counsel the court has reviewed the grand jury minutes in order to resolve the issues raised on 
behalf, of defendant Munch. The court previously entered an order authorizing defense counsel 
for defendant Munch, on consent of the district attorney, to examine but not to copy the grand 
jury minutes as part of the disclosure conference. Defense counsel for Mr. Snyder has elected not 
to participate in the pre-trial disclosure conference procedure and instead to use traditional 
omnibus motion practice as provided in the CPL. 

Defendants are charged with acting in concert with each other in the alleged possession 
and transportation of unstamped cigarettes [Tax Law §1814(c)(2)] on March 2, 2012 in the Town 
of Waddington. The acts are charged in count 1 against Snyder, acting in concert with co- 
defendant Munch. Count 2 charges Munch with acting in concert with Snyder. The counts both 
charge the same acts, in a single transaction. The counts are confusingly charged' in the 
indictment, since the clear intent of the prosecution was to charge each defendant with 
•participating in a single criminal transaction. Count 1 is dismissed as multiplicitous with respect 
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to defendant Munch. Since counsel for defendant Snyder has not participated- in the pretrial 
disclosure conference procedure, and has filed no omnibus motion as of this date, the court 
makes no finding or ruling with respect to Mr. Snyder. 

Defense counsel for Mr. Munch does not challenge the legal sufficiency of the grand jury 
evidence, butargues that the legal instruction on page 3 1, line 13 was confusing and defective. 
The court disagrees. On the whole, the charge accurately reflects the statutory definition of the 
crime. Portions of the instruction were repeated in response to juror questions, This did not 
render the instructions or the proceeding defective. The motion to dismiss 'the indictment is 
therefore denied.' So ordered. 

•Enter.. ■ . 



Date: May 31, 2012 
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STATE OF NEW YORK: COUNTY OF ST. LAWRENCE 
COUNTY COURT 



ALEXANDER E. BENEDICT and 
ANDREW L. LAUGHING, 



THE PEOPLE OF THE STATE OF NEW YORK 



- against - 



TAX DEPARTMENT 
AFFIRMATION AND 
ARGUMENT TN 
OPPOSITION TO MOTION 
FOR SUBPOENAS 



Defendants 



Indictment #201 1-1 87B 
Index No.: 20573 



STATE OF NEW YORK ) 

} ss.: 

COUNTY OF ALBANY ) 

Steve Krantz, an attorney duly admitted to the bar of the State of New York, 
states and affirms under penalties of perjury pursuant to CPLR. §2016: 

1 . I am an employee of the New York State Department of Taxation and Finance 
(DTF), where one of my roles is to serve as counsel to the office of tax enforcement. 
Prior to working for DTF, I worked at various State and local agencies with 
responsibility for investigations and enforcement. I am familiar with legal aspects of 
criminal enforcement in New York, and have become familiar with the parts of this case 
concerning subpoenas to government agencies. 

2. I make this affirmation in opposition to the application by defendant Laughing 
for a subpoena duces tecum to be issued to DTF Deputy Commissioner Richard Ernst. 

3 . The factual allegations herein are made on information and belief. The sources 
of my information and the bases of my belief include my personal familiarity with DTF 
'criminal enforcement, conversations with DTF staff and review of relevant documents 
including court papers filed in this case. 



PROCEDURAL BACKGROUND 



4. Defendant Laughing was arrested by the New York State Police on about June 
27, 2011, and indicted a few days later. 

5. On September 30, 201 1, defendant Laughing moved for dismissal of the 
indictment in the interest of justice pursuant to Criminal Procedure Law (CPL) 
§210.20(1)(0 & 210.40(1) (the Clayton motion), supported by an attorney affirmation 
(the Pease Affirmation). On October 26, 201 1, the Court heard oral argument on that 
motion. 

6. By order dated November 30, 20 1 1 , the Court stated: 

The motion to dismiss an indictment in furtherance of justice is governed by 
CPL 210.40. Not only is the court required to recite the basis for its 
decision, but the reasons must be supported by facts in the record. Since the 
motion is based in large part on assertions of fact about the nature of state 
law enforcement policy, there must be a hearing in order to provide a basis 
for the court's eventual decision. Among the issues which it would seem 
important to clarify are whether the defendants are in fact Native American, 
and if so, what is their tribal affiliation and status; where were the cigarettes 
acquired by defendants, and for what purpose; where did the defendants tell 
law enforcement officers they were going with the cigarettes and for what 
purpose; and what is the present policy of the New York Department of 
Taxation and Finance and of the New York State Police with respect to 
prosecution of unstamped cigarette charges involving alleged Native 
Americans. The court will therefore schedule a Clayton hearing to allow the 
parties to develop relevant facts. 

Order at 2 (citations omitted). 

7. On March 2, 2012, defendant Laughing made the first of two motions for 
issuance of a subpoena duces tecum to DTF Deputy Commissioner Richard Ernst and 
NY State Police Superintendent Joseph D'Amico. The Court denied the motion, 
without prejudice to renew, based on a procedural flaw in the motion. The Court added: 
"In order to facilitate all parties' preparation to answer any new motion and to prepare 
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the Clayton hearing, that hearing is now scheduled to occur on May 14, 2012 at 1 :30 
p.m." Order at 3-4. 

8. On April 13, 2012, defendant Laughing moved a second time for issuance of a 
subpoena duces tecum to Deputy Commissioner Ernst and Superintendent D'Amico 
(the second subpoena motion). 

9. Assistant District Attorney Jonathan Becker opposed the second subpoena 
motion by letter dated April 16, 2012. The New York State police opposed the second 
subpoena motion by an Affirmation of John Harford, and a memorandum of law, dated 
April 25, 2012. 

THE JULY 6 EMAIL 

10. The Clayton motion relies in substantial part on an email sent by Deputy 
Commissioner Ernst to DTF investigator supervisors, dated July 6, 201 1, on the subject 
"Cigarette Enforcement" (the July 6 email). A copy of the July 6 email is attached to 
the Clayton motion papers. 

1 1 . The Clayton motion papers seem to suggest that the July 6 email embodies legal 
determinations about the scope of criminal tax laws intended as guidance for law 
enforcement agencies across the State. Such characterizations are untrue and 
misleading. 

12. The true nature of the July 6 email is evident from its face. It was a direction to 
DTF investigators only, about how, for the time being, to proceed in particular kinds of 
cases described by that email. 

13. More precisely, it was intended that while the July 6 email remained in effect, 
DTF investigators confronting the kinds of situations described therein should and 
would confer with their supervisors so that decisions about how to handle those 
situations would be made on a case-by-case basis under all the known circumstances. 
However, in any situation in which the DTF investigator could not timely reach an 
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appropriate supervisor, or for any other reason it would not be possible to make a 
determination whether to seize property based on all the known circumstances of that 
situation, then the DTF investigators were to follow the guidelines set forth in the July 6 
email. 

14. The policy reflected in the July 6 email, as explained in paragraph 13 above, was 
in effect prior to the arrest in this case on June 27, 201 1 , and the July 6 email thus 
served to memorialize a policy already in place. Since the time that policy was adopted, 
it has never been revoked. It remains in effect today, though it is subject to change by 
DTF at any time. 3 

ARGUMENT 

15. DTF recognizes that the Court, in its order of November 30, already 
contemplated that a Clayton hearing would address the present policy of DTF and the 
State Police with respect to prosecution of unstamped cigarette charges involving 
alleged Native Americans. Now that the second subpoena motion has been made and 
briefed, we respectfully ask the Court to consider the arguments herein, and other 
arguments on that motion, in deciding whether it is appropriate to grant the motion and 
require further evidence, beyond the July 6 email, about internal agency matters like 
enforcement guidelines. 

1 6 . DTF joins in the arguments of the District Attorney' s Office and the State 
Police, and incorporates herein the papers filed by those offices in opposition to the 
second subpoena motion. 



Indeed, the email itself, referring to the situation of "Non native Americans 
transporting untaxed native American cigarettes from a reservation outside of NYS to a 
reservation inside NYS," states: "Don't seize at this time. This may be the first type of 
Native American cigarettes that we seize." 
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17. Defendant Laughing is charged with cheating the State out of about a quarter 
million dollars of tax revenue. Clayton relief is not available unless the defendant 
demonstrates that 

dismissal is required as a matter of judicial discretion by the existence of 
some compelling factor, consideration or circumstance clearly demonstrating 
that conviction or prosecution of the defendant upon such indictment or 
count would constitute or result in injustice. 

CPL §210.40(1). Defendant's papers do not show any inequity whatsoever, much less 
any compelling facts clearly demonstrating such injustice as to require dismissal. 

18. The conduct charged in this case was not the defendant's first foray into 
smuggling of untaxed cigarettes. As his own motion papers admit, he was engaged in 
similar conduct when he was stopped by the police earlier in June 201 1 . On that 
occasion, the police did not arrest him. The fact that he got a break should have made 
him grateful and shown him the error of his ways. Instead - remarkably - he now 
argues that the break he got on that occasion entitled him to continue his criminal 
conduct with impunity. 

19. The core of defendant's Clayton argument is that dismissal of criminal charges 
can be justified when enforcement of a given law within the State is inconsistent from 
place to place, time to time, or agency to agency. Yet defendant is unable to cite a 
single authority for that proposition. I submit that such inconsistencies in enforcement 
are in fact a ubiquitous reality of the criminal justice system, as people with experience 
in that system can readily attest. The fact that enforcement policies and practices often 
vary greatly by time, place and agency - and yet defendant can cite no precedent 
suggesting that such variation can warrant Clayton relief- is telling. 

20. A second theme of defendant's Clayton argument is the suggestion that the law 
should not be interpreted to cover the conduct of transporting native brand cigarettes in 
this case. See Pease Reply Affirmation f 8 ("The defendant's argument is that the 
product that he was transporting, native brand cigarettes, enjoy elements of protection 
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under the acknowledged sovereign rights of Indian tribes that are not properly addressed 
by the existing tax law"). If the defendant wishes to argue that the relevant statutes do 
not cover the charged conduct - or that they may not do so consistently with "the 
acknowledged sovereign rights of Indian tribes" - then his remedy is not a Clayton 
motion, but rather a motion to dismiss the indictment based on insufficient evidence 
before, or incorrect legal instructions to, the Grand Jury. 

2 1 . DTF respectfully submits that defendant's motion papers distort the facts and 
distort the law to provide a basis for seeking internal agency materials and a basis for 
Clayton relief. Mistakes of fact and law are prominent in those papers, and defendant's 
arguments depend crucially on those mistakes. When even one of those mistakes is 
exposed, it should be clear that there is no basis for the access to administrative 
materials that defendant seeks. We turn to a demonstration of some of the most serious 
mistakes on which defendant's argument relies. 

I. The evidence sought is irrelevant to the proper analysis of a Clayton motion. 

A. New York law enforcement is not a monolith directed by the Tax Department. 

22. Defendant seems to think that it is DTF that determines the scope of criminal tax 
laws. 2 The truth, of course, is that the courts, and not executive agencies, are the final 
interpreters of the law. 

23 . It is true that executive branch agencies have a role in formulating and 
implementing enforcement policies. But that function is divided among many State and 



2 See Defendant's Reply Aff. |6 ("The State is basically acknowledging that it may 
ultimately make the determination that Native Brand cigarettes do not fall within the 
proscriptions of the Tax Law and that therefore, transporting untaxed Native Brand 
cigarettes is not a criminal act"); id. "fl 9 (if DTF "had determined that Native Brand 
cigarettes do not fall within the proscription of the Tax Law," it would be 
"exculpatory"). 
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local agencies. Defendant seems to think that DTF may direct those other agencies in 
these matters. 3 The truth, of course, is that State and local agencies formulate their own 
understanding of the criminal law and set their own policies. 

B. The July 6 email could not and did not set policy for law enforcement generally. 

24. The July 6 email does not reflect any legal determinations as to what conduct is . 
illegal, what persons may be arrested, or what property may be seized. Nor does it seek 
to direct the conduct of personnel in any agency other than DTF. See 1 1-13 supra . 
Even if it did, such a determination would be beside the point in a cr imin al case like this 
one, in which it is the Court that makes the determinations about what conduct is 
criminal under the statutes. 

25. The July 6 email is relevant only to internal agency guidelines in a complex and 
evolving area of law enforcement. If such guidelines were relevant to the issues before 
the Court, then defendant could rely on the July 6 email itself to make the necessary 
points. But internal agency guidelines should not even be considered relevant. 

C. Internal agency enforcement guidelines provide no basis for Clayton relief. 

26. When a court is considering a Clayton motion, CPL §210.40(1) requires it to 
consider, to the extent appropriate, ten listed factors. Not one of those ten appears to be 
implicated by claims of inconsistencies in enforcement from place to place, time to 
time, or agency to agency. 

27. Perhaps the closest of the statutory factors is the one that addresses 
"misconduct" of law enforcement personnel, though only when the misconduct is 
"exceptionally serious." There is no misconduct whatsoever, much less serious 

3 See Defendant's Reply Aff. ^9 (if DTF "had communicated with the State Police 
indicating that it was the position of [DTF] that Native Brand cigarettes do not fall 
within the enforcement provisions of the Tax Law," it would be "exculpatory"). 
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misconduct, in the circumstance that different law enforcement agencies may operate 
tinder different enforcement guidelines at any given time. Even the defendant 
acknowledges that "[tjhere is no allegation of any exceptionally serious misconduct of 
the law enforcement personnel in this case." Pease Affirmation f5(e). 

28. The motion papers then go on to criticize the "thoroughness" of the State Police 
investigation. Id. Of course, the alleged lack of thoroughness is far from the kind of 
misconduct that could count in favor of Clayton relief. Moreover, the allegation is 
baseless. It is premised on the idea that had the State Police contacted DTF, they would 
have been advised that DTF took the position that the arrest and seizure should not take 
place. Again there are two reasons that this is completely wrong. First, it is not the role 
of DTF to tell the State Police which defendants to arrest and what property to seize, 
even in a case involving the Tax Law. Second, it has never been the position of DTF 
that these defendants should not have been arrested or that this property should not have 
been seized. 

29. Since the listed Clayton factors contain nothing suggesting a need for uniform 
law enforcement priorities across the State, there is no surprise in defendant's inability, 
to cite any case law support for relief under the circumstances he alleges. 

n. Defendant's Clayton analysis distorts the seriousness of defendant's criminal 
conduct and the positions taken by DTF. 

A. The defendant's culpable conduct is repeated, extensive and serious. 

30. Defendant admits that a few weeks prior to the arrest in this case, he was 
involved in transporting a similar load of untaxed cigarettes. On that occasion, he was 
stopped, but - even though he "may have initially tried to deceive the Investigator as to 
the product in the truck" - he was not arrested. Pease Affirmation l|5(c). Defendant 
tries to use this prior misconduct in his favor. 
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31. First, on the factor of "evidence of guilt," defendant suggests that he was 
"entitled to rely" on the non-arrest in the prior incident "to come to the conclusion that 
it was not unlawful" to transport untaxed cigarettes. Pease Affirmation f>(c). This 
assertion is not only absurd but also incoherent as a legal matter. Supposing for a 
second that defendant somehow believed, at the time of the second incident, that tax 
evasion were legal, such ignorance of the law would not count against guilt. 

32. Second, on the factor of his "history, character and condition," defendant really 
tries to have it both ways. He takes advantage of the break he got in the prior incident, 
when he could have been arrested on felony charges, by arguing that he is a 25 year old 
single man "with no criminal history." Pease Affirmation lf5(d). 

33 . The reality is that on this occasion - and it was not the first - the defendant was 
engaged in the extremely serious crime of transporting about a million untaxed 
cigarettes representing about $248,000 of damage to the State in the form of lost tax 
revenue. People's Answer to Clayton Motion ^ 9-10. 

B. Evasion of cigarette taxes is rampant and presents a major problem for the State, 

34. Defendant's motion papers are full of suggestions that the charged conduct is 
not a very big problem, 4 and that DTF does not take it seriously. 5 Nothing could be 
further from the truth. 



4 Pease Affirmation f 5(b) (aside from potential harm to the State Treasury, "the 
transportation of untaxed cigarettes poses no risk of harm to any individual person or 
group. There is generally no violence associated with this type of activity. . ."); id. *i5(h) 
("There is absolutely no indication that a dismissal of the count would have any impact 
on the safety or welfare of the community"). 

5 Pease Affirmation ^[5(a) (as to factor of offense "seriousness," claiming that DTF has 
taken position that native brand cigarettes should not be seized by law enforcement in 
New York); ^5(i) (the victim in this case would be [DTF], the State Agency responsible 
for protecting the Treasury," and DTF "has indicated their position on this matter"). 
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35. Cigarette tax evasion "costs us hundreds of millions in lost tax revenues each 
year." Testimony of DTF Deputy Commissioner William Comiskey before the Senate 
Standing Committee on Investigations and Government Operations (Oct. 27, 2009). 

36. The State's recognition of the seriousness of this problem is illustrated by a 
number of enforcement initiatives as described in a news release attached to the 
People's affirmation in opposition to the Clayton motion. "Cuomo Administration 
Announces New Cigarette Tax Enforcement Efforts" (My 15, 2011). 

37. "'It has been our consistent position that cigarettes should be taxed under the 
law and the courts have repeatedly agreed,' Governor Cuomo said. "The law is the law 
and we will enforce it. Everyone must pay their fair share, and that includes those who 
sell cigarettes.'" Id. 

C. DTF and the State have a clear legal position on native brand cigarettes. 

38. Defendant's papers on the Clayton motion cite the July 6 email to conclude that 
at least for the time being, DTF "has taken the position that Native American cigarettes 
should not be seized by law enforcement officials in the State of New York." Pease 
Affirmation f 5(a). This is false in three important ways. 

39. First, the July 6 email, far from purporting to apply to law officials across the 
State, applied to DTF investigators only. See fl 12-13 supra . Second, even in its 
application to DTF, the July 6 email does not reflect any legal determinations. It is a set 
of internal guidelines for enforcement conduct when individualized decision-making is 
unfeasible. Id. Third, the actual DTF legal position is precisely the opposite of the one 
that defendant claims is reflected in the July 6 email. 
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40. 1 am submitting herewith a brief recently filed by the Attorney General on 
behalf of the State Police in a case in this county. 6 It reflects the State's clear and 
unequivocal position as to native brand cigarettes: 

[TJhere is no merit to amici's contention that the fact that the cigarettes were 
manufactured on the Mohawk reservation limits the State's authority to seize 

the cigarettes outside the reservation The shipment of unstamped 

cigarettes at issue here is subject to the same tax laws and regulations as any 
other shipment of unstamped cigarettes in New York State. 

Memorandum of Law at 7 (cross-reference omitted). 

41 . The position of DTF is equally clear: Presently, pursuant to the New York State 
law, all cigarettes that are possessed within the state are presumed to be subject to tax. 
In addition, except for a few limited circumstances which are listed in federal and state 
laws, and in state rules and regulations, only New York State licensed agents are 
allowed to possess unstamped cigarettes. 

42. Defendant's concluding argument for Clayton relief is this: "Until such time as 
the State of New York makes a determination as to the taxability of Native brand 
cigarettes, a Judgment of Conviction in this case serves no useful purpose." Pease 
Affirmation f 5Q. As the above paragraphs make clear, that time has arrived. The 
executive branch has made a determination. If defendant wants to test that 
determination, he may do so in this Court, but his avenue would not be this Clayton 
motion. It would be a legal challenge to the applicability of the statute. 

43. Perhaps the gravest distortion appears in fl5(i) of the Pease Affirmation. The 
affirmation's quotation of the statutory standard is correct: the Court, where it deems it 
appropriate, is to consider "the attitude of the complainant or victim with respect to the 

6 State Police Respondents' Memorandum of Law in Response to Amicus Submission, 
In re HCI Distribution. Inc. (Index No. 138276) (Sup. Ct. St. Lawrence Co. Apr. 25," 
2012). 
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motion." CPL §210.40(l)(i). The affirmation also correctly points out the DTF is a 
victim of the charged crimes. But it then goes on not to cite the attitude of DTF with 
respect to the motion- the statutory factor - but rather to. argue that the attitude of DTF 
with respect to the charged conduct was that the defendant "should not have been 
arrested and the load should not have been seized." As already seen, that is false, 
because DTF did not and does not take any such position. More fundamentally yet, that 
is not even the statutory standard. When the correct standard is applied, it counts 
strongly against Clayton relief, because DTF, as a victim in this case and for reasons 
stated above, is unequivocally opposed to the motion for dismissal on Clayton grounds. 

WHEREFORE, I respectfully request that the Court deny the motion of 
defendant Laughing for issuance of a subpoena duces tecum directed to Deputy 
Commissioner Richard Ernst of the Department of Taxation and Finance. 

Dated: April 27, 2012 

Albany, New York 



Steve Krantz 

Counsel, Office of Tax Enforcement 
Department of Taxation and Finance 



12 



AFFIDAVIT OF SERVICE BY MAIL 



STATE OF NEW YORK ) 

) ss: 

COUNTY OF ST. LAWRENCE ) 

I, JONATHAN BECKER, am an attorney admitted to the practice of law in the courts of the 
State of New York and an Assistant District Attorney in St. Lawrence County, New York, and 
under penalty of perjury pursuant to CPLR § 2106, hereby affirms that: I am not a party to the 
action; I am over 1 8 years of age; and on the 9th day of August, 20 1 2, 1 served one copy of the 
APPELLANT'S BRIEF in regards Index No. 211 12, the PEOPLE OF THE STATE OF NEW 
YORK vs. SETH SNYDER, by depositing same in a properly addressed wrapper in the St. 
Lawrence County mail service facility, Canton, New York, addressed to the following with 
copies required to: 



Dennis Vacco 

Lippes Mathias Wexler Friedman LLP 
665 Main Street 
Suite 300 

Buffalo, New York 14203-1425 




Jonathan Becker ~v> 
Assistant District Attorney 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SAINT LAWRENCE 



THE PEOPLE OF THE STATE OF NEW YORK, 



Plaintiff, 



AFFIRMATION OF 
DENNIS C. VACCO 



- against - 



SETH A. SNYDER, 



Indictment No, 2012-137 
Index No. 21112 



Defendant. 



STATE OF NEW YORK ) 
COUNTY OF ERIE ) 



) ss.: 



DENNIS C. YACCO, an attorney duly admitted to practice law before the courts 
of this State, hereby affirms the following to be true subject to the penalties of perjury: 

1. I am a Partner with LIPPES MATHIAS WEXLER FRIEDMAN LLP, 
attorneys for the Defendant Seth A. Snyder (the "Defendant"), and make this reply 
affirmation in further support of the relief specified in the Notice of Motion, and in reply 
to the People's opposing papers. 

2. The relief sought includes production of materials and dismissal of the 
charges set forth in the indictment. The People have failed to adequately respond to 
Defendant's motion and have reached far beyond proper actions and arguments in a 
desperate attempt to have the indictment hold up to scrutiny. As a result, all requested 
relief should be granted. 



POINT I 

DISCOVERY DEMANDS AND BRADY MATERIALS 

3. With respect to the discovery demands, the People merely state in 
conclusory fashion that the requested items are not discoverable and cite general case law 
in support, without any specificity regarding individual demands. 

4. The People have ignored the individual requests of the Defendant and 
instead have resorted to blanket conclusions that the materials generally are not 
discoverable. 

5. For example, the prosecution generally states that the internal documents 
of the New York State Department of Tax and Finance (the "DTF") are not demandable 
under N.Y.C.P.L. § 240.20 and are not properly discoverable as Brady material. 

6. At the outset, any claim by the People that the Defendant has not 
explained why he wants these records is outrageous. To the contrary it well established 
law that the People have an obligation to deliver to a defendant material which is 
favorable to the defendant. See People v Hayes, 17 N.Y,3d 46, 50 (2011) ("a criminal 
defendant's right to due process is violated when the prosecution suppresses favorable 
evidence."); see also People v. Williams, 7 N.Y.3d 15, 19 (2006); People v. Bryce, 88 
N.Y.2d 124, 128 (1996). The reason a defendant is entitled to such information is two- 
fold: (a) it is possessed by the prosecution and (b) is favorable to the defendant. No other 
explanation or justification is needed from the Defendant. Our system of justice is 
irreparably distorted if the People are allowed to avoid this important duty. The very 
basis of the Defendant's motion is his belief that Native- American manufactured 
cigarettes which are transferred from reservation to reservation are not subject to taxation 
by the State of New York. The People's position that documents created by the very State 
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agency responsible for the collection of taxes and enforcement of tax laws and policies 
relating to enforcement of the very laws at issue in this case are somehow irrelevant is 
illogical. The notion that these documents which set forth policy regarding Native 
American cigarettes are irrelevant to the prosecution of this case is equally illogical and 
without merit. 

7. N.Y.C.P.L. § 240.20 sets forth the items that the People shall provide 
upon defendants' demand, Importantly, pursuant to the CPL when the prosecution refuses 
to produce the requested evidence, the court "must order discovery ... if it finds that the 
prosecutor's refusal to disclose such material is not justified." N.Y.C.P.L. § 240,40(l)(a). 
Here the prosecution has failed to articulate any sort of justification as to why the specific 
requests of defendant should be denied. Instead, the People simply claim that the material 
requested is either already provided or somehow outside the scope of discovery. 

8. Additionally, contrary to the People's unsupported and generic claims that 
Brady material need be exculpatory, Brady material is simply evidence which is 
"favorable" to the accused and "material either to guilt or punishment, or affecting the 
credibility of prosecution witnesses." People v. Baxley, 84 N.Y.2d 208, 213 (1994); see 
also United States v. Bagley, 473 U.S. 667, 675 (U.S. 1985). 

9. Here, the People simply claim that the Defendant is not entitled to the 
internal documents because they are not Brady materials. 

10. In other words, the People rely on their narrow view o f Brady materials to 
avoid disclosure of the requested items, by claiming they don't have any materials that fit 
into that category. They do not, however, claim that they do not possess what is 
requested. Thus, under the proper reading of Brady, the People are required to turn over 
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the requested items or confirm that they do not possess them, which has not occurred 
because of their narrow interpretation. 

11. Here the Defendant has requested documents related to the DTF's policy 
on collection of taxation on cigarettes produced and sold by Native Americans. While the 
People simply state that in requesting this evidence the Defendant is "grasping at a 
straw", it cannot be controverted that documents setting forth statutory interpretations 
that the Defendant's conduct is not to be prosecuted, is evidence that would clearly be 
exculpatory. The material sought clearly would demonstrate that the Defendant did not 
have the requisite mens rea to be have violated the crime charged in the Indictment. 

12. It is additionally worth noting that it appears that this Court has already 
ruled in People v. Laughing, a similar case involving nearly identical charges, that the 
Ernst Memorandum and the testimony of Mr. Ernst is directly on point to the issues of 
taxation. Accordingly, it appears that this Court has already ruled that the Ernst 
Memorandum and more broadly documents related to the DTF's policy on collection of 
taxation are Brady material and must be turned over. Nevertheless, the Assistant District 
Attorney has submitted the disingenuous affidavit of Steve Krantz, an employee of the 
DTF, to support an argument that was already rejected by this Court. Accordingly, the 
People knew at the time they submitted their opposition papers that the DTF documents 
requested are Brady material and must be produced. 

13. Moreover, it is important to note that Brady material includes material 
"affecting the credibility of prosecution witnesses", making the Defendant's requests 
squarely Brady material. Baxley, 84 N.Y.2d at 213. The People have claimed the DTF 
has made clear that it wants Tax Law §181 4(c)(2) enforced in the present situation. See 
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Affirmation of Jonathan Becker, at ^171. Mr. Becker has gone so far as to submit an 
affidavit of Mr. Krantz, an employee of the DTF and now a witness in this matter, to 
support this claim. The statements of Mr, Becker and Mr. Krantz, however, are in direct 
contrast to the very policy articulated in the documents which the People seek to hide 
from the Defendant. Because these statements are contradicted by the memorandum of 
Deputy Commissioner Richard Ernst, the Defendant is entitled to explore these 
contradictions so as to question the credibility of Mr. Krantz and other witnesses. . 

14. The Brady demands here cannot be summarily dismissed by the 
prosecution. Responses or confirmation of the evidence's non-existence must be provided 
to the Defendant. The People's lack of specificity and general denials demonstrates either 
a lack of consideration of the individual demands, or an attempt to improperly conceal 
from the Defendant exculpatory and necessary documentation or materials. 

POINT II 

DEMAND FOR A BILL OF PARTICULARS 

15. The People first argue that the Defendant's request for a Bill of Particulars 
is untimely on the grounds that it consented to an extension of the omnibus motion only. 
See Affirmation of Jonathan Becker, at ^[23. This position is not supported by the facts. 
Your deponent's colleague, Richard M. Scherer, Jr., specifically requested and was 
granted an extension of time to file any motions in this matter. This agreement was 
memorialized in Mr, Scherer's July 3, 2012 letter to the Court, which states "We are 
writing to confirm that Assistant District Attorney Jonathan Becker has agreed to our 
request for an extension to file any motions in the above-referenced matter." A copy of 
this correspondence is attached hereto as Exhibit- A. This agreement was subsequently 
approved by your Honor on July 7, 2012. See id. Mr. Becker did not once object to this 
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agreement or inform your deponent that he was of a different opinion as to what the 
agreement on an extension was. Accordingly, any claim that the Defendant's demand for 
a Bill or Particulars or any other aspect of the Defendant's motion is untimely must be 
rejected. 

16. The People additionally take the position that because it has provided 
some discovery up to this point, there is no need for it to provide a Bill of Particulars. 
Once again, the People make conclusory arguments rather than address any of the 
Defendant's actual requests. 

17. Finally, citing N.Y.C.P.L. § 200.95(4), the People take the position that 
the Defendant does not need a Bill of Particulars to prepare for his defense. This 
conclusory claim, however, completely contradicts of the requirements of the N.Y.C.P.L. 
§ 200.95(4), which provides that the People's refusal to provide a Bill of Particulars 
" shall set forth the grounds of such belief as fully as possible, consistent with the 
reason for the refusal." Id. (emphasis added). Here, the People have made no attempt to 
explain the refusal. 

18. The Defendant's demands seek notice of allegations to which he is 

entitled. The items provided are completely insufficient. Importantly, the very definition 

of a "bill of particulars" supports defendant's requests here. In pertinent part, a "bill of 

particulars" is defined as: 

a written statement by the prosecutor specifying, as 
required by this section, items of factual information 
which are not recited in the indictment and which pertain 
to the offense charged and including the substance of 
each defendant's conduct encompassed by the charge 
which the people intend to prove at trial on their direct case 
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N.Y.C.P.L. § 200.95(l)(a) (emphasis added). 

19. A bill of particulars "is designed to insure that the defendant is supplied 
with sufficient information to properly prepare his defense." People v. Fitzgerald, 45 
N.Y.2d 574 (1978). 

20. Here, however, the People have not explained why it will not supply 
information and have instead taken the rote position that the Defendant's demand for a 
Bill of Particulars is untimely. To. the extent that this Court determines that the 
Defendant's request is untimely, the Defendant respectfully requests that the Court 
excuse the un-timeliness as a simple misunderstanding between the District Attorney's 
office and your deponent's office. Here, the People have not asserted that they would in 
anyway be prejudiced by what they contend is an untimely demand for a Bill of 
Particulars. Accordingly, the People have failed to justify why the requested information 
should not be provided, and the People should be directed to provide the necessary facts 
to the Defendant so that a defense can adequately be prepared. 

POINT III 

INSPECTION OF GRAND JURY MINUTES SHOULD BE PERMITTED 

21. The People argue that the grand jury minutes should only be provided to 
the Judge in camera for a determination as to their sufficiency, rather than providing them 
to the Defendant. 

22. This suggestion does not adequately take into account the uniqueness of 
the situation and the complicated nature of New York's Tax Law. 

23 . As set forth in the Defendant's initial moving papers, there is a substantial 
amount of evidence that the Defendant believes was not presented to the Grand Jury. 
Moreover, as explained below, it appears from the People's own admissions that much of 
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what was provided was legally and factually insufficient to support an indictment. As 
result of the substantial amount of evidence improperly withheld from the Grand Jury, the 
Defendant requests the opportunity to review the Grand Jury minutes. It is respectfully 
submitted that the Defendant's ability to review the minutes will provide substantial 
assistance to the Court while promoting judicial economy by not placing the burden of a 
detailed review of the Grand Jury minutes on the Court alone. See Dennis v. United 
States, 384 U.S. 855 (1966). 

A. The People's Description of New York Tax Law § 1814(c)(2) to the Grand Jury 
was Deficient Because it Omitted a Pivotal Element of the Crime: Unstamped 
Cigarettes Must be Subject to Tax. 

24. The People argue Tax Law § 1814(c)(2) is comprised of the following 
three elements: (1) the defendant was not an agent licensed by the commissioner and (2) 
the defendant willfully possessed or transported cigarettes for the purpose of sale (3) and 
thirty thousand or more unstamped cigarettes were possessed. See Affirmation of 
Jonathan Becker, at \3 1. 

25. The People, however, entirely omit a necessary element stated in the plain 
language of §1 814(c)(2). Specifically, the People failed to explain that a guilty person 
must "willfully [poses or transport] for the purpose of sale . . . cigarettes subject to the 
tax imposed by section four hundred seventy-one of this chapter." N.Y. Tax Law 
§18 14(c)(2), 

26. In a misguided attempt to obscure this fatal omission, the People reference 
Tax Law §471, which states "it shall be presumed that all cigarettes within the state are 
subject to tax." Even if this presumption was presented adequately, and it was not, a 
presumption cannot be used to obliterate an element of a crime. 
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27. The People argue that "[a] presumption does not shift the burden of 
proof, it simply relieves the prosecutor of having to prove that element." See 
Affirmation of Jonathan Becker, at f71. This argument fails because a presumption 
cannot remove an element of a crime entirely, Additionally, for the presumption to 
operate, the People must prove the underlying factual basis which justifies the 
presumption. 

28. The People also appear to have failed to explain to the Grand Jury that the 
"willfully" mens rea applies to the attendant circumstance that the cigarettes must be 
subject to tax. In this regard, New York Penal Code Section 15.15(1) states, "[w]hen one 
and only one [culpable mental state] appears in a statue defining an offense, it is 
presumed to apply to every element of the offense." 

29. The People, however, failed to inform the Grand Jury of the element of the 
crime that the cigarettes must be subject to tax. It follows that the People also failed to 
instruct the Grand Jury about the applicability of the "willful" mens rea to the very same 
element. 

30. Having failed to properly instruct the Grand Jury that the Defendant must 

have willfully possessed or transported cigarettes subject to tax to be convicted of New 

York Tax Law § 1814(c)(2), the People's charge was fatally flawed. 

B. The People Erred in Failing to Present Possibly Exculpatory Evidence to the 
Grand Jury Because the same evidence supported a Complete Defense Based 
on Insufficiency of the Evidence. 

3 1 . The Ernst Memorandum was possessed by the Defendant and presented to 
the New York State Police at the time of the seizure of the Native American tobacco 
products. We know from the People's response that the Ernst Memorandum was not 
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presented to the Grand Jury. Therefore, it can reasonably be inferred that the Grand Jury 
never was presented with evidence that the Ernst document was possessed by the 
Defendant and presented to State Police Troopers. This evidence should have been 
presented to the Grand Jury since it was known to the prosecutor handling the case and 
clearly established that the Defendant lacked the requisite mens red that he willfully 
transported cigarettes subject to tax. 

32. The People are generally correct in stating that they are not required to 
submit all possibly exculpatory evidence to a Grand Jury. See People v. Lancaster, 69 
NY2d 20 (1986). However, the People ignored relevant language in the same opinion on 
which they relied: "the extent of the prosecutor's obligation to instruct the Grand Jury on 
a particular defense depends upon whether that defense has the 'potential for eliminating 
a needless or unfounded prosecution.'" Id, at 27 (citations omitted). 

33. The type of "defense that has the potential for eliminating a needless or 

unfounded prosecution" is more fully defined in People v. Calbud, Inc., which states: 

We deem it sufficient if the District Attorney provides 
the Grand Jury with enough information to enable it 
intelligently to decide whether a crime has been committed 
and to determine whether there exists legally sufficient 
evidence to establish the material elements of the crime. 

49 N.Y.2d 389, 394-95 (1980) (emphasis added). 

34. It is additionally worth noting that despite your deponent's conversations 
with the Deputy Superintendent of the New York State Police and Mr. Ernst personally at 
DTF in the weeks leading up to the Grand Jury presentation, the Defendant was not given 
the courtesy of being informed of the Grand Jury presentation. While the Defendant is 
aware that such notice is not statutorily required in this case, such a courtesy would have 
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allowed the Defendant to be present at the Grand Jury and present evidence regarding the 
Ernst Memorandum, evidence that would have provided a successful defense to the 
charged crimes and eliminated this need for trial in this case. 

35. Here, the People failed to provide the Grand Jury with enough information 
to establish the material elements of .§ 1814(c)(2). Both the Ernst Memorandum and the 
Senators' Letter indicate the Defendant did not know the cigarettes he was carrying were 
subject to tax. Had . the People complied with its duty to provide evidence of a complete 
defense to the Grand Jury, this "needless and unfounded prosecution" could have been 
avoided. 

36. Finally, the question of whether the Ernst Memorandum is an "official 
statement or interpretation" pursuant to N.Y.C.P.L. § 15.20(2) is irrelevant to the 
memorandum's status as evidence supporting a complete insufficiency of the evidence 
defense. The Ernst Memorandum and its possession by the Defendant at the time of the 
seizure goes to the heart of the question of whether the Defendant possessed the requisite 
the mens rea component of § 1 8 1 4(c)(2), and is therefore relevant to a grand jury on those 
grounds alone. 

C. The People Failed to Adequately Charge the Grand Jury as to Whether the 
Presumption Created by Tax Law §471 was Both Rebuttable and Permissive, 
Thereby Impermissibly Shifting the Burden of Proof to the Defendant, 

37. The People assert that the Jury was charged with the presumption that 
unstamped cigarettes in New York are subject to tax. See Affirmation of Jonathan 
Becker, at 33; 34; and 67. While the People correctly point out that all legal 
presumptions in New York are permissive, rather than mandatory, the People's assertion 
that "[a] presumption does not shift the burden of proof, it simply relieves the prosecutor 
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of having to prove that element," is grossly inaccurate. See In re Raquel M. , 99 NY2d 92 

(2002). In total, in Raquel the Court of Appeals states: 

A permissive presumption is one that allows, but does not 
require, the trier of fact to accept the presumed fact, and 
does not shift to the defendant the burden of proof. The 
permissive presumption is rebuttable, whether by 
defendant's own testimony or by any other evidence in the 
case .... 

Id. at 95 (internal quotations omitted). 

38. In other words, a permissive presumption allows the People to substitute 
an unproven fact for a proven fact, but this substitution is always rebuttable. See id. 

39. Further, while the People correctly instructed the Grand Jury that the 
possession of unstamped cigarettes was presumptive evidence that could be substituted 
for the alleged fact that the cigarettes were subject to tax, the People failed to make clear 
to the Grand Jury that the fact being substituted was an element of the crime, or that the 
presumption was both permissive and rebuttable. 

40. Also important to the present situation is that the overwhelming weight of 
precedent reveals, "whenever the prosecution does charge the presumption, such charge 
must include an indication that the presumption is permissive and rebuttable." People v. 
Renaud, 7 Misc. 3d 260, 265 (N.Y. County Ct. 2004) (emphasis added); see also People 
v. Williams, 136 A.D.2d 132, 135-37 (2d Dep't 1988) (dismissing indictment for failure 
to instruct Grand Jury presumption is rebuttable); People v. Hester, 133 A.D.2d 302, 303 
(1st Dep't 1987) (dismissing indictment for failure to instruct Grand Jury presumption is 
permissive and rebuttable); People v. Nelson, 127 Misc. 2d 583, 588-89 (N.Y. Sup. Ct. 
1985) ("Sandstrom v Montana (442 U.S. 510 [1979]) mandates not only that a petit jury 
be clearly instructed as to rebuttable nature of this presumption but that a Grand Jury be 

12 



similarly advised"); People v. Garcia, 103 Misc. 2d 915, 917-18, (N.Y. Co. Sup. Ct. 
1980) (dismissing indictment for failure to instruct Grand Jury presumption is permissive 
and rebuttable). 

41. Here the People admit that the Grand Jury was merely instructed "[all] 
cigarettes in the State are presumed taxable." See Affirmation of Jonathan Becker, at f[ 
57; 67; 71; and 72. The recitation of a statutory presumption, however, does not 
sufficiently explain that it is rebuttable. See Williams, 136 A.D,2d at 136("[T]he 
recitation of the statutory language set forth in Penal Law § 265.15(3) without further 
explanation as to the permissive nature of the presumption, would have a misleading 
effect."). The People's instruction is therefore facially invalid because it fails to mention 
the presumption is both permissive and rebuttable. The egregiousness of the People's 
error requires the charges be dismissed with prejudice. 

42. Finally, the People actively concealed evidence (the Ernst Memorandum 
and the Senators' letters) which rebuts the presumption of taxability. For these reasons, the 
indictment should be dismissed. 

D. The People's Charge to the Grand Jury was Flawed because it Incorporated the 
Wrong Definition of the Mens Rea Element "Willfully", 

43. The People state that the Grand Jury was charged with the definition of 
"willfully" pursuant to New York Tax Law § 1801(c). See Affirmation of Jonathan 
Becker, at ^[67. 

44. This definition, however, is both over-inclusive and incorrectly applied. 

45. As explained at length in the Defendant's initial moving papers, the 
appropriate definition of "willfully" is provided by N.Y. Penal Code § 15.05(2), which 
states: 
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A person acts knowingly with respect to conduct or to a 
circumstance described by a statue defining an offense 
when he is aware that his conduct is of such nature or that 
such circumstance exists. 

N.Y. Penal Code § 15.05(2) (emphasis added). 

46. In stark contrast, Section 1801(c) states: 

For purposes of this subdivision, the term "willfully" 
shall be defined to mean acting with either intent to 
defraud, intent to evade the payment of taxes or intent to 
avoid a requirement of this chapter, a lawful requirement 
of the commissioner or a known legal duty. 

New York Tax Law § 1801(c) (emphasis added). 

47. The People's definition expands "willfully" to include "intentionally 
avoiding a requirement of this chapter," i.e. intentionally transporting unstamped 
cigarettes, rather than following the N.Y. Penal Code defined term "knowingly" which is . 
specifically tailored for attendant circumstances such as possessing cigarettes subject to 
tax, i.e. awareness that the possessed cigarettes are subject to tax. 

48. More importantly, the definition provided by the People and found in New 
York Tax Law § 1801 is entirely inapplicable to the current charges. 

49. The plain language of the People's definition restricts its applicability to 
"the purposes of this subdivision." "Subdivision" only refers to Section 1801's definition 
of "tax fraud acts". The definition of "willfully" does not, and by the plain language of 
Section 1801(c) cannot, apply to Section 1814(c)(2), which is not only found in a 
different subdivision but an entirely different "Part" of Article 37 of the Tax Law. 

50. In fact, a previous prosecution under Section 1814(c)(2) did not use the 
People's 1801(c) definition of willfully. People v. McKelvey, 2005 N.Y. Misc. LEXIS 
3569, *5 (N.Y. City Crim. Ct. 2005). 
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51, In McKelvey, the court stated: 

Willful is defined as proceeding from a conscious motion 
of the will; voluntary. It may also be described as 
intentionally, knowingly and purposely without justifiable 
excuse as distinguished from an act done carelessly, 
thoughtlessly, needlessly, or inadvertently .... 

52, Id. (internal citations omitted). In McKelvey, the court ruled that "the 
accusatory instrument and the supporting deposition fail to allege or show that the 
defendant acted 'willfully' [as defined above]. As a result, the court finds that the 
accusatory instrument is defective . ..." Id. 

53. Here, the People have arbitrarily chosen an over-inclusive and 
inapplicable definition for "willfully" that flies in the face of the plain language of 
Section 1801(c), and defies established case law. The charges should therefore be 
dismissed. 

E. The People Fail to Acknowledge that the Defendant Does Not Bear the Ultimate 
Incidence of the Cigarette Tax. 

54. The People allege that pursuant to Tax Law Section 471(1), "there is a tax 
on all cigarettes possessed in the state by any person for sale." See Affirmation of 
Jonathan Becker, at f48. This statement is patently false. In its entirety, Section 471(1) 
states: 

There is hereby imposed and shall be paid a tax on all 
cigarettes possessed in the state by any person for sale, 
except that no tax shall be imposed on cigarettes sold 
under such circumstances that this state is without 
power to impose such tax, including sales to qualified 
Indians for their own use and consumption on their nations' 
or tribes' qualified reservation .... 

New York Tax Law §471(1). 
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55. Furthermore, Tax Law §471(2) states: "It is intended that the ultimate 
incidence of and liability for the tax shall be upon the consumer." 

56. The People have failed to explain how the Defendant can he criminally 
liable for cigarettes "subject to tax", when the Defendant is statutorily barred from 
bearing the incidence and liability for the tax. The People have also, by their own 
admission, selectively edited Tax Law Section 47 1 before presenting it to the Grand Jury, 
thereby omitting any reference to who bears the incidence of the tax, or in what situations 
the State has no power to impose a tax. See Affirmation of Jonathan Becker, at ^[57. 

57. The People's incomplete presentation of Section 471(1) created the 
misleading impression that all cigarettes in New York State are taxable, regardless of 
who the ultimate consumer is. The People have failed in their duty to adequately charge 
the Grand Jury, and as such the indictment should be dismissed. 

F. The People Improperly Charged the Grand Jury that New York Law Does Not 
Differentiate Between Taxable and Non-Taxable Cigarettes. 

-58. The People's reliance on the presumption of taxability does not relieve 

them of the burden of proving the Defendant's cigarettes were "subject to tax" pursuant 

to Section 1814(c)(2). The People admit that the Grand Jury was instructed that all 

cigarettes are subject to tax under New York Law. See Affirmation of Jonathan Becker, at 

^72. This instruction was misleading and improper. Contrary to the People's assertion 

that New York Law does not differentiate "what types of cigarettes are 'subject to tax", 

Tax Law Section 471(1) clearly states: "no tax shall be imposed on cigarettes sold 

under such circumstances that this state is without power to impose such tax." 
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59. The People's "misstatement" of the law can only be viewed as an attempt 
to cure their obvious inability to prove the cigarettes in the Defendant's possession were 
subject to tax. The indictment should be dismissed. 

POINT IV 

DISMISSAL BASED ON PENAL LAW § 15.20(2) 
("MISTAKEN BELIEF") IS APPROPRIATE 

60. The Defendant's motion to dismiss based on his belief that the DTF's 
policy regarding enforcement and prosecution of New York Tax Law in the present 
situation fits squarely within the confines of N.Y.C.P.L. § 210.20. Specifically, 
subsections "h" and "i" provide for dismissal where: 

(h) There exists some other jurisdictional or legal 
impediment to conviction of the defendant for the 
offense charged; or 

(i) Dismissal is required in the interest of justice, pursuant 
to section 210.40. 

N.Y.C.P.L. §210.20(h-i). 

61. In the present case, both subsections "h" and "i" provide grounds for 
dismissal based on the Defendant's belief that the conduct was legal, as set forth by the 
DTF's Richard Ernst. 

62. Specifically, as explained in detail below, the inability of the People to 
ever prove that the Defendant knew the cigarettes were subject to tax provides a legal 
impediment and thus dismissal is appropriate pursuant to N.Y.C.P.L. § 210.20(h). 

63. Additionally, as set forth below, the Defendant's justified reliance on an 
official statement of the DTF provides ample grounds to dismiss all charges in the 
interest of justice as set forth in N.Y.C.P.L. § 210.20(i). 
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64. The People's argument that the Ernst Memorandum was not an "official 
statement" because it was not meant for general circulation fails. 

65. The fact is that the DTF has known for quite some time that the Ernst 

Memorandum has been available to the general public and has never retracted it. See 

Affirmation of Jonathan Becker, at Ex. 3. In their own opposition papers, it is clear that 

the DTF was aware that the general public had knowledge of Ernst Memorandum well 

before the shipment in question in this case was seized. See id. . The DTF, however, never 

retracted or sought to clarify the Ernst directive and in fact continues to abide by it: 

Since the time that the policy [outlined in the July 6, 201 1 
email of Deputy Commissioner Ersnt] was adopted, it has 
never been revoked. It remains in effect today , although 
it is subj ect to change by DTF at any time. 

Id. , at Ex. 3, p. 4 (emphasis added). 

66. Simply put the People (and more specifically the DTF) had the 
opportunity to clarify or retract this statement and never did. Instead they simply allowed 
the general public and more particularly Native American entities to continue to rely on 
it. 

67. Additionally, contrary to the People's suggestion, it is within the DTF's 
jurisdiction to interpret New York's Tax Laws. In fact, the DTF is the very body legally 
charged with interpreting and enforcing this statute. See N.Y. Tax § 171. 

68. Finally, the People claim that the Defendant did not provide the People 
with reasonable notice pursuant to N.Y.C.P.L. § 210.45. This claim is, however, 
misplaced as the People had ample opportunity to respond to the present motion. 

69. In this regard, upon receipt of the present motion Assistant District 
Attorney Becker requested an extension of time to file his opposition papers, Your 
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deponent granted this request giving the People ample opportunity to investigate and 
respond to the Defendant's motions. Therefore, any argument that the People did not 
have the requisite time to respond to Defendant's motion must be rejected. In addition, 
the St. Lawrence County District Attorney is presently engaged in another case of similar 
impression before this Court wherein the significance of the Ernst directive is also being 
litigated. 

POINT V 
THE STATUTORY PRESUMPTION 
RELIED ON BY THE PEOPLE IS UNCONSTITUTIONAL 

70. The People argue that the Defendant's argument regarding 
constitutionality "needlessly confuses the issues before the Court." See Affirmation of 
Jonathan Becker, at ^fl 06. To the contraiy, the constitutionality of the presumption 
regarding taxability of cigarettes is directly on point to the present motion and at the very 
heart of this matter. 

71. While the taxing scheme (stamping system) at play here has been 
determined to be constitutional {see Oneida Nation of New York v. Cuomo, 645 F.3d 154 
(2d Cti. 201 1), there has yet to be a judicial deternrination that the presumption that the 
scheme relies on is constitutional, 

72. As set forth in the Defendant's initial moving papers, Section 1814 creates 

a presumption that if the cigarettes are not stamped, they are necessarily subject to tax: 

For the purposes of this section, the possession or 
transportation within this state by any person, other than an 
agent, at any one time of five thousand or more cigarettes 
in unstamped or unlawfully stamped packages shall be 
presumptive evidence that such cigarettes are possessed 
or transported for the purpose of sale and are subject to 
the tax imposed by section four hundred seventy-one of 
this chapter. . . . 
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N.Y. Tax Law § 1814(d) (emphasis added). 

73 . The People go to great length to argue why there is a substantial likelihood 
that the cigarettes at issue here were not for personal use and were instead for resale. This 
argument, however, misses the point. 

74. The issue here is not whether the cigarettes were for resale, but if the 
cigarettes were "subject to the tax imposed" by New York State Tax Law Section 471 . 

75. It is the presumption of taxability (which the People ignore), not the 
presumption that the cigarettes will be resold, that is unconstitutional. 

76. The unconstitutionality stems largely from the fact that New York State 
Tax Law makes clear "the ultimate incidence of and liability for the tax shall be upon the 
consumer ," N.Y. Tax § 470 (emphasis added). Importantly, the People do not dispute that 
the Defendant is not a consumer. See Affirmation of Jonathan Becker, at fll 19-20. 

77. Accordingly, cigarettes are subject to New York State taxes only if the 
legal incidence of the tax falls on a consumer who is not categorically barred from 
bearing the legal incidence of the tax. When the ultimate consumer is a Native American 
who purchases cigarettes on his or her own reservation for his or her own use, the State is 
categorically barred from imposing a tax, 

78. Said another way, if the cigarettes at issue were ultimately sold to Native 
American consumers on their own reservation, the cigarettes cannot be "subject to tax" 
pursuant to New York State Tax Law Section 471. The People have attempted to confuse 
this issue by arguing that the fact that the Defendant is not a member of the St. Regis 
Mohawk Tribe is somehow relevant. See Affirmation of Jonathan Becker, at 1^1 05. The 
fact that the Defendant is a Seneca and not a Mohawk is of no consequence here. What 
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matters is that (1) the Defendant is not a consumer and (2) there is no way of ever 
knowing who the ultimate consumer will be. 

79. As set forth in detail in the Defendant's initial moving papers "a criminal 
statutory presumption must be regarded as 'irrational' or 'arbitrary,' and hence 
unconstitutional, unless it can at least be said with substantial assurance that the 
presumed fact is more likely than not to flow from proved fact on which it is made 
to depend." Leary v. United States, 395 U.S. 6 (1969) (emphasis added). 

80. Here, however, there is no reasonable connection between simply 
possessing cigarettes and a determination that the cigarettes will eventually be purchased 
by a consumer subject to the tax. See Tot v. United States, 319 U.S. 463 (1943). 

81. This connection (possession and taxability) is completely ignored by the 
People in their opposition papers. For these reasons, and the reasons set forth in the 
Defendant's initial moving papers, all charges against the Defendant must be dismissed 
with prejudice. 

POINT VI 

ALL COUNTS SHOULD BE DISMISSED IN FURTHERANCE OF JUSTICE 

82. To the extent that the People request a hearing on the Defendant's motion 
to dismiss in the interest of justice, the Defendant joins in said request provided that the 
People are required to respond to the Defendant's document demands prior to the 
hearing, as the information demanded is directly related to the grounds that the Defendant 
seeks dismissal. 
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A. People's Points X(A) and X(B): The Seriousness of the Crime and the Extent 
of Harm Caused by the Offense. 

83. In opposition to Points X(A) and X(B) of the Defendant's motion, the 
People once again rely on the presumption that the cigarettes at issue in the present case 
are "subject to tax". In fact, the People outlandishly state "[t]hat the cigarettes are taxable 
is incontrovertible." See Affirmation of Jonathan Becker, at ^[138. Nothing could be 
further from the truth. 

84. As detailed above (see Point V), the presumption that the cigarettes are 
"subject to tax" is unconstitutional. There is simply no proof that the cigarettes here, 
which were manufactured by, sold by, and purchased by a Native American business, are 
in fact subject to tax. Moreover, pursuant to New York Tax Law, the incidence of the tax 
falls on the ultimate consumer. Here it is not disputed that the Defendant is not a 
consumer and thus any harm by the Defendant's failure to pay a tax has not yet been 
caused. Said harm can only be created if and when a consumer required to pay a tax does 
not. Accordingly, because there is no proof that the cigarettes are "subject to tax" any 
reliance by the People on the seriousness of harm is misplaced. Simply put, there is no 
cognizable harm. 

85. In a desperate attempt to obscure the fact that this criminal prosecution is 
fatally flawed, the People resort to unsupported and sophomoric hyperbole. To connect 
the conduct of the Defendant in this case (even assuming for argument purposes that it 
violated the law, which it did not) to the financial crisis in New York State, let alone in 
the foreign country of Greece, are simply not worthy of the Court's time and 
consideration. See Affirmation of Jonathan Becker, at ^ffl 132-133. 
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86. Finally, the People attempt to make the argument that the Defendant has 
somehow stolen from those affected by illnesses caused by smoking. See Affirmation of 
Jonathan Becker, at ^[142. Following this illogical argument through, the People argue 
that Non-natives buying Native cigarettes on reservations across New York without 
paying tax are somehow accomplices in stealing from those affected by illnesses caused 
by smoking. This argument is entirely frivolous and must be rejected 

B. People '$ Point X( C) : Evidence of Guilt. 

87. As explained above, there is absolutely no evidence that the Defendant is 
guilty of the charges brought against him and the People cannot prove that the Defendant 
willfully violated New York's Tax Laws. To the contrary, there is overwhelming 
evidence that the Defendant did not "willfully" transport unstamped cigarettes "subject to 
tax". 

88. As already discussed in the Defendant's initial moving papers, the 
Defendant relied on the Ernst Memorandum in transporting the cigarettes at issue. The 
Defendant will not repeat these arguments herein and is confident that the argument 
presented in its initial papers is sufficient to warrant a dismissal. 

C. People 's Point X(D): The history, character and condition of the Defendant 

89. As the People recognize, the Defendant has no criminal convictions in the 
State of New York. While the Defendant was convicted of a misdemeanor stemming 
from an incident when he was 19 years old, it is respectfully submitted that there is no 
pattern of criminal conduct as the People would lead this Court to believe. 

90. The People argue that a lack of criminal history is not grounds for a 
dismissal. See Affirmation of Jonathan Becker, at ^[153. It is respectfully submitted that a 
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small criminal history should not hinder a dismissal either. Instead, this Court should 
concentrate on the Defendant's background as a husband, father, and businessman as 
outlined in the Defendant's initial moving papers, which the People have curiously failed 
to refute or even argue against. 

D. People's Point X(F): The Purpose and Effect of Imposing Upon the 
Defendant a Sentence Authorized by the Offense. 

91. The People make the Orwellian argument that a conviction in the present 
case will provide the Defendant with supervision that he is "seemingly in desperate need 
of and for reasons arising from entirely separate matters without any connection to the 
present case. See Affirmation of Jonathan Becker, at \\S9. The basis for this argument 
appears to be the DA's belief that the Defendant has not received proper punishment for 
his past indiscretions. This entire argument is misplaced and must be ignored. 

92. The simple fact remains, as set forth in the Defendant's initial papers, that 
any conviction will further polarize Native Americans who reside in New York State and 
the . government of the State of New York. This case will be viewed as simply another 
battle between Native Americans and New York State over sovereignty, treaty rights and 
taxation. Simply put, any conviction will not deter any future conduct. Dismissal is thus 
appropriate. 

E. People's Point X(G);The Impact of a Dismissal Upon the Confidence of the 
Public in the Criminal Justice System. 

93. The People's suggestion that the citizens of New York State elect 
legislators to repeal the 2009 tax amendments if they wish to prevent the Defendant from 
being prosecuted is ludicrous. 
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94. First, such a suggestion suggests that the citizens of this state vote based 
solely on the issue of Native American taxation - they certainly do not. 

95. Second, and more importantly, some New York's legislators have already 

opined that the Tax Law does not apply to the current situation. In fact, as discussed in 

detail in the Defendant's initial moving papers, New York State Senators George Maziarz 

and Tim Kennedy wrote to Thomas Mattox, the Commissioner of the New York State 

Department of Tax and Finance, on May 16, 201 1 stating:. 

It is our view that the State should not pursue an effort to 
collect taxes on Native Brands because such an effort 
would be contrary to the sovereign rights of the Native 
Nations .... 

See -Affirmation of Dennis C. Vacco, at Ex. C (emphasis added). 

96. As explained in the Defendant's initial moving papers, any prosecution, 
running contrary to the DTF's directive and the interpretation of the statute from New 
York's lawmakers, would cause the citizens of the State of New York to lose a 
substantial amount of confidence in the criminal justice system. All charges against the 
Defendant should therefore be dismissed. 

F. People '$ Point X(H): The Impact of a Dismissal Upon the Safety or Welfare of 
the Community. 

97. The People argue that a dismissal will create a haven for smugglers in 
Saint Lawrence County and that a dismissal will prevent the State from enforcing taxes 
on legitimate businesses. This claim is utterly outrageous. 

98. The charges here should be dismissed because no law has been broken. 
Because no law was broken, there is no threat that taxes can no longer be collected or that 
smugglers will somehow run rampant in Saint Lawrence County. 
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G. People's Point X(I):The Attitude of the Complainant or Victim with Respect 
to the Motion. 

99. As explained above, the DTF has not, contrary to the People's 
suggestions, made it clear that New York's Tax Laws apply to the present situation. In 
fact, the DTF appears to have taken the very opposite position in the memorandum of 
Richard Ernst. 

100. As made clear in the above argument and in the Defendant's original 
moving papers, the DTF has taken the position (and never changed this position) that the 
cigarettes in this matter should not have been seized and in the same regard, the 
Defendant should not be prosecuted. 

101. Clearly, the attitude of the New York State Department of Tax and 
Finance Defendant warrants a dismissal in the furtherance of justice. 

H. People's Point X(K) l :Any Other Relevant Facts Indicating that a Judgment 
or Conviction would serve no useful Purpose. 

102. In opposing the Defendant's motion to dismiss on the interest of justice, 
the People have completely ignored the complicated constitutional and political 
arguments made by the Defendant in his initial moving papers. Instead, the People have 
decided to treat this case as if it is a simple tax evasion case. It is respectfully submitted 
that this case is anything but simple. 

103. As more fully explained in the Defendant's initial moving papers, the 
present case affects much more than just the Defendant and has far reaching implications 
for Native Americans' sovereignty, economic, and treaty rights across New York State. 



It appears that the People have inadvertently not included a Point X(J), and have skipped from subsection 
I to subsection K. 
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104. Here the District Attorney's Office is using the Defendant as a pawn in a 
rogue prosecution in which the District Attorney is attempting to advance her own 
interpretation of complicated legal issues despite official policy statements of the New 
York State Department of Tax and Finance and questions regarding ambiguity in the law 
from New York State's own lawmakers. 

105. As the DTF has acknowledged, different State and local agencies have 
interpreted New York's Tax Law differently and have not enforced it consistently. See 
Affirmation of Jonathan Becker, Ex. C, at |23. It is respectfully submitted that the 
Defendant here should not be prosecuted when the State of New York, as a whole, has 
been unable to determine whether or not the Tax Laws apply to situations like the 
present. 

106. For these reasons, and the reasons outlined in the Defendant's initial 
moving papers, all charges against the Defendant should be dismissed. 

point vn 

ADDITIONAL MOTIONS PURSUANT TO CPL 255.20 

107. The People claim that any additional motions are time-barred pursuant to 
N.Y.C.P.L. 255.20. This claim is entirely incorrect. 

108. Section. 255.20 provides in pertinent part as follows: 

the court must entertain and decide on its merits, at anytime 
[sic] before the end of the trial, any appropriate pre-trial 
motion based upon grounds of which the defendant could 
not, with due diligence, have been previously aware, or 
which, for other good cause, could not reasonably have 
been raised within the period specified in subdivision one 
of this section or included within the single set of motion 
papers as required by subdivision two. 

N.Y.C.P.L. 255.20(3) 
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109. Based on the volume. of evidence that appears not to have been provided 
by the People and that is currently unavailable to the Defendant, it appears likely that 
after additional disclosure additional motions may be necessary. 

110. Accordingly, the People's claim that further motions of the Defendant 
based on grounds or evidence unavailable to the Defendant at this time are time barred 
must be summarily rejected. 

WHEREFORE, Defendant requests an Order granting the relief set forth in the 
Notice of Motion, together with any such further relief the Court deems just and proper. 



DATED: 



Buffalo, New York 
August 27, 2012 



DemmsNC. Vapco, Esq. 
Attorneystor Defendant, Seth Snyder 
665 Main Street, Suite 300 
Buffalo, New York 14203 
(716) 853-5100 



lip: 




28 



EXHIBIT A 



Lippes Mathias Wexler Friedman LLP 



Richard M. Scherer, Jr. 

Associate 
rschererfSilippes.com 



July 3, 2012 




Via Electronic and Regular Mail ;• j_ _ 

Stephen Easter, Esq, (s easter @nycourts .gov ) : ; M ^^\ U E^' S 

St. Lawrence County Courthouse U ,..Ai£i;.h. •:» J.L. 

48 Court Street 

Canton, New York 13617 

Re; People v. Seth Snyder 
. Index No. 21112 

Dear Mr, Easter, 

We are writing to confirm that Assistant District Attorney Jonathan Becker has agreed to 
our request for an extension to ..file any motions in the above-referenced matter. In this 
regard, Defendant's motions, which were previously to be served by July 5, 2012, now 
must be served by July 12, 2012, If you should have any questions, please feel free to 
contact me, ^ 6 




Richard M. Scherer, Jr. 



cc: 



Dennis C. Vacco, Esq. 
Jonathan Becker, Esq. 



685 Main Street, Suite 300 • Buffalo, New York 14203-1425 «ph 716.853.5100 Mx716.853.5199 •www.lippes.com 



Exhibit D 



STATE OF NEW YORK 

COUNTY COURT: ST. LAWRENCE COUNTY 



THE PEOPLE OF THE. STATE OF NEW YORK 

ORDER 

- against - , Indictment # 2012-137 

Index #21 112 

ANDREW W. MUNCH and 
SETHA. SNYDER, 

Defendant 



Appearances: The People of the State of New York, by Hon. Nicole M. Duve, District Attorney 
Jonathan Becker, Esq., of counsel 
Defendant Seth A. Snyder, by Lippes Mathias Wexler Friedman LLP, 

Dennis C. Vacco, Esq. and Richard M. Scherer, Jr., Esq. of counsel 

JEROME J. RICHARDS, J. 

Defendant is charged in count 1 with acting in concert with another person in the 
possession or transportation of unstamped cigarettes [Tax Law § 1814(c)(2)]. Count 2 charges 
the other person, Andrew W. Munch, with acting in concert with defendant in the same conduct 
as is charged in count 1. The charged acts allegedly occurred on March 2, 2012 in this county. 

Defendant filed, an omnibus motion on July 13, 2012. The People responded on August 9, 
20 1 2, and the court heard oral argument on the motion on September 1 1 , 20 1 2, and thereafter 
reserved decision. 

The first branch of the motion is a motion to compel a response to a previous demand for 
discovery. Initially the defense seeks Brady material which is either exculpatory or materially 
helpful to the defense. Specifically, the defense seeks documentsrelating to the New York State 
Department of Taxation and Finance policies and procedures for the taxation pf Native American 
cigarettes. See Vacco affirmation f 8. In response the People assert that the requested documents 
are not discoverable under CPL §240.20 and are in any case not relevant to the guilt or innocence 
of defendants. The People view the demand as insufficient because it fails to state a good-faith 
basis for the belief that the records would be relevant and exculpatory. The People have refused 
the request. Furthermore, the People aver that they have already disclosed, on a disclosure DVD 
at time of arraignment, all discoverable material within their possession. Since the defense has 
not identified why the People's response is inadequate in terms of their statutory obligation under 
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CPL §240.40, this branch of the motion is denied pursuant to CPL § 240.20(l)(b). The People 
have shown good cause why this branch of the motion should not be granted. 

The second branch of the motion seeks disclosure under CPL §240.43 of specific . 
instances of defendant' s prior uncharged criminal ; vicious or immoral conduct of which the 
prosecutor has knowledge and which the prosecutor intends to use at trial to impeach defendant's 
credibility if he testifies. The People respond, correctly, that the demand is premature, since the 
statute directs such disclosure immediately before commencement of jury selection. By virtue of 
the demand the People are on notice of their duty to disclose such information in due course, 
without further prompting. The court notes that the People's response incorrectly refers to the 
defense demand as one for Molineux information. It is the court's understanding Oast Molineux 
relates to prior crimes or bad acts which the People hope to use at trial as part of their case in 
chief, and not solely for impeachment purposes. CPL §240.43 is thought to be a statutory 
codification of the evidentiary rule allowing impeachment use of prior bad acts. The People are 
required to disclose - at the appropriate time under CPL§240.43 - material they intend to use for 
impeachment. The People are required to seek permission by motion, on the eve of trial, to use 
Molineux material on their case in chief, because of the requirement that they satisfy the court of 
the basis for such use. 

The third branch request for a Sandoval hearing is granted, and it will be conducted on 
the eve of trial. The defense should be prepared to identify previous convictions of the defendant 
as to which it would be unduly prejudicial if defendant were cross-examined about them. On 
these two branches of the motion the court will direct a hearing, to be conducted with a Sandoval 
hearing, on the eve of trial. 

The People have refused defendant's fourth branch of the motion, for a bill of particulars, 
because the defense has already received substantial open file discovery, and because the People 
believe that the demand is untimely. It seems to the court that much of the demand seeks 
information about how the People intend to prove their case, rather than particulars of the crime 
itself. However, CPL 200.95 defines the kinds of information to which a defendant is entitled. 
The People's self-serving and somewhat disingenuous assertion that they have already disclosed 
all or most of what defendant requests through the open file discovery process is not helpful 
because it is .not specific. Therefore, with respect to the first count of the indictment, the People 
are directed to file and serve written particulars as requested in request A (exact date, time, place 



and location of the alleged crime); request B (whether defendant is charged as principal or as 
accomplice); requests C, D and E (defendant's conduct) but only as to his conduct without regard 
to the relevance of any portion of the conduct to specific elements of the crime. Requests F, G, H, 
I, J, K, L and M are denied as not authorized for a bill of particulars. 

With respect to the second count of the indictment, the People are directed to file and 
serve written particulars as requested in request N (exact date, time, place and location of alleged 
crime); request (role of defendant as principal or accomplice); requests P, Q and R 
(defendant's conduct) but only as to his conduct without regard to the relevance of any portion of 
the conduct to specific elements of the crime. Requests S, T, U, V, W, X, Y and Z are denied as 
not authorized for a bill of particulars. 

The fifth branch of the motion seeks court review of the grand jury minutes to determine 
the legal sufficiency of the evidence, and the sixth branch seeks disclosure of those minutes to 
defense counsel to assist in that process. Disclosure tQ counsel is not required in order to help the 
court resolve the issues presented, so the sixth branch of the motion is denied. The fifth branch of 
the motion, to inspect the minutes, is granted. Following such review the court finds that the 
evidence was legally sufficient to give the grand jury reasonable cause to believe that defendant 
committed the crime charged in count 2. The evidence established that defendant is not an agent 
licensed by the Commissioner of Taxation and Finance; that defendant willfully possessed and 
transported thirty thousand or more cigarettes subject to the tax imposed by New York Tax Law 
§471; that such possession and transport were for the purpose of sale, and that such cigarettes 
were in unstamped packages. The motion to dismiss for lack of legally sufficient evidence is 
therefore denied. Count 1 as to the co-defendant Andrew W. Munch was previously dismissed by 
the court as multiplicitous, in an order dated May 31, .2012. Count 2 was amended in the decision 
relating to Mr. Munch, and is therefore amended here as well, for the same reasons, to charge 
both defendant Munch and Snyder with acting in concert. Concurrently with the amendment of 
count 2, count 1 is dismissed as multiplicitous against defendant Snyder. The net result of these 
amendments is that count 1 is dismissed against both defendants, and count 2 is amended to 
charge both with acting in concert as alleged in count 2. 

The grand jury was instructed as to the presumptions stated in Tax Law § 1 8 14(d) and Tax 
Law §471(1). The definition of ''willfully" was drawn from Tax Law §1801(c). Other defined 
terms were charged based on Tax Law §470 definitions. Instructions were given concerning 
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accomplice liability and corroboration of a defendant's statements. The court agrees with the 
prosecution that the presumption in Tax Law § 1 8 14(d) does not shift the burden of proof, but 
merely relieves the prosecutor of needing to prove that element directly. The motion to dismiss 
the indictment based on faulty or inadequate legal instructions is denied. 

Branch seven of the motion seeks a suppression hearing to address the legitimacy and 
basis for the combined Border Patrol and New York State Police checkpoint stop leading to the 
arrest and seizure of cigarettes in this case. As argued by the People's response, 30-35 of 
defense counsel's affidavit does not state the sources of information and belief as to the basis for 
the police stop, and does not provide particulars supporting counsel's view. Nothing in the 
defense affirmation establishes a basis on which the stationary Border Patrol checkpoint stop 
could be found to be without probable cause, or that it produced illegally obtained evidence. See 
CPL 710.60(3). The motion for ahearing leading to suppression of the fruits of the stop (the 
cigarettes) is therefore denied. 

In the eighth branch of the defense motion counsel argues that defendant was acting under 
a good faith though perhaps mistaken belief that his conduct was legal. In support of this 
argument, defense counsel points to an internal memorandum from a Deputy Commissioner of 
Taxation and Finance to tax enforcement personnel purporting to direct them not to make 
seizures of untaxed native American cigarettes being transported from one reservation to another 
within New York State, based on the limited exemption in Tax Law §1842. Defense counsel 
argues that this memo was an official pronouncement by a senior state tax official, and that it 
carried the weight of law. The People contest that argument and also opine that at most the issue 
presents a defense to be raised at trial, but that it provides no basis for dismissal of the 
indictment. The People are correct, and the motion to dismiss on this basis is denied. 

In the ninth branch of the motion defense counsel argues that Tax Law § 1 841 (c)(2) and 
471 are unconstitutional as applied to defendant. The defense argument builds on the provision in 
Tax Law §471 that the state is without power to impose the tax, including sales to qualified 
Indians for their own use and consumption on their nations' or tribes' qualified reservation. But 
the defense argument is not with this provision so much as it is with the notion that the State 
must show that the cigarettes in question are subject to tax. The People respond that defendant 
has not claimed to be a member of the St. Regis Mohawk tribe, and that all cigarettes are 
presumed taxable under §471. Nor does the statute impermissibly shift the burden of proof to the 
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defendant to show that he is exempt from the tax, despite defendant's argument that the §1 8 14(d) 
presumption that unstamped cigarettes are possessed for purposes of sale forces defendant to 
prove his innocence because he is an Indian. 

Notwithstanding the sometimes uneasy relationship between New York's cigarette tax 
enforcement policies on the one hand and the quasi-sovereign rights, whatever they may be, of 
recognized Native American tribes to conduct their own commerce with each other without 
interference by state law enforcement personnel on the other hand, the fact remains that both 
state and federal law recognize that New York can tax cigarettes sold by one tribe to another. 
Oneida Nation of New York v. Cuomo, 645 F3d 154 [2 Cir 2011]; Washington v. Confederated 
Tribes ofColvilh Indian Reservation, 447 US 134 [1980]. The court therefore agrees that the 
statutory presumption of intent to sell the cigarettes, based on the quantity possessed, is 
constitutional. The defense is of course free to argue these policy issues with a higher court, but 
at this stage this court is required to apply the statutes as written, and nothing has shown them to 
be irrational, overly broad or unrelated to the purpose for which they were enacted. Nor has it 
been shown that the statutes do not apply to the cigarettes seized in this case. This branch of the 
motion is therefore denied. 

Lastly the defense argues that the indictment should be dismissed in furtherance of 
justice, under CPL §210.40. Such a motion requires the parties to address, and the court to find, 
that there is some compelling factor or circumstance clearly demonstrating that conviction or 
continued prosecution would be unjust. People v. Rickert, 58 NY2d 122 [1983], In evaluating 
such a request the court is required to consider, individually and collectively, (a) the seriousness 
and circumstances of the offense; (b) the extent of harm caused by the offense; (c) the evidence 
of guilt, whether admissible or inadmissible at trial; (d) the history, character and condition of the 
defendant; (e) any claimed exceptionally serious misconduct of law enforcement; (f) the purpose 
and effect of imposing upon defendant an authorized sentence; (g) the impact of a dismissal on 
the confidence of the public in the criminal justice system; (h) the impact of a dismissal on the 
safety or welfare of the community; (i) where the court deems it appropriate, the attitude of 
complainant or the victim with respect to the motion; and (j) any other relevant fact indicating 
that a judgment of conviction would serve no useful purpose. As CPL §210.40 provides, such a 
motion is addressed to the sound discretion of the court. 

Appellate cases have repeatedly held that dismissals in furtherance of justice are to be' 
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granted sparingly, and only when some compelling factor leads the court to conclude that 
continued prosecution would be unjust. It is often advisable for the court to conduct a hearing 
before ruling on such motions. See generally, People v. Clayton, 41 AD2d d675 [2d Dept 2003]; 
People v. Quadrozzi, 55 AD3d 93, 103 [2d Dept 2008], app den 12 NY3d 761 [2009]; People v. 
Martinez, 304 AD2d 675 [2d Dept 2003]; People v. Diaz, 97 NY2d 109, 113 [2001]. In the 
present case, the attorneys have addressed the furtherance of justice factors (CPL 210.40) in 
exhaustive detail, and the court has considered them, individually and collectively. The basic 
facts of the alleged crime are not complicated or unclear. Rather, the disagreement is over what 
legal consequences flow from the facts. At this stage of the case the People have shown an 
apparently legal seizure of apparently untaxed cigarettes which were by law required to be taxed 
and to bear stamps showing payment, or an arrangement for payment of the tax, At this point in 
time, therefore, a hearing would serve only to provide another opportunity for legal argument, not 
needed by the court, rather than clarification of the facts of this policy dispute. The existence of 
that disagreement does not persuade the court that continued prosecution would be unjust. The 
defense can and presumably will address these issues at trial. The motion to dismiss the 
indictment in furtherance of justice is therefore denied. 
So ordered. 



Enter. 

Date: December 11, 2012 
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Exhibit F 



At a special term to be held before the 
Honorable David Demarest, J.S.C., on the 
8 th day of February, 2013, at St. Lawrence 
Court Courthouse, 48 Court Street, Canton, 
New York. 



NEW YORK STATE SUPREME COURT 
COUNTY OF ST. LAWRENCE 



The Matter of JOHN WATERMAN 
and IROQUOIS WHOLESALE, 

Petitioners, NOTICE OF PETITION 

C.P.L.R. §7804 

against Index No. 



ORAL ARGUMENT REQUESTED 

NEW YORK STATE POLICE, TROOP B 
COMMANDER, RAY BROOK, NY; NEW YORK 
STATE POLICE, EVIDENCE CUSTODIAN, RAY 
BROOK, NY; ST. LAWRENCE COUNTY DISTRICT 

ATTORNEY NICOLE M. DUVE'; ST. LAWRENCE RECEIVED 
COUNTY ASSISTANT DISTRICT ATTORNEY JON- 
ATHAN BECKER; NEW YORK STATE ATTORNEY DEC 4 2012 
GENERAL ERIC T. SCHNEIDERMAN; arid NEW 

YORK STATE DEPARTMENT OF TAXATION AND BUFFALO REGIONAL OFFICE 

XUKlVSlAlJi U£,r 1 1 liVAAHUiN AlVV NYS OFFICE OF THE ATTORNEY SiNHFV 

FINANCE COMMISSIONER THOMAS H. MATTOX, 
each in his or her official capacity, 

Respondents. 



PLEASE TAKE NOTICE that upon the annexed verified petition, dated December 
3, 2012, affirmation and memorandum of law by Paul J. Cambria, Jr., Esq., sworn to on 
December 3, 2012; the affidavit of John Waterman, sworn to on December 3, 2012; and all 
attached documentary exhibits regarding this action, the undersigned will move this' Honorable 
Court on Friday, the 8 th day of February, 2013, at 9:30 a.m., or as soon thereafter as counsel may 
be heard, at a term to be held at the NYS Supreme Court, located at St. Lawrence Court 



Courthouse, 48 Court Street, Canton, New York, regarding petitioners' application for an Order 
pursuant to C.P.L.R. Article 78 requiring that the above named respondents be enjoined from 
selling or disposing of any cigarette products seized from petitioners or any of its agents on 
August 10, 2012, in St. Lawrence County, New York, and further that respondents be ordered to 
release and return said items to petitioner, and for such other relief as this Court deems just and 
proper. Pursuant to C.P.L.R. §7804(c), "[a]n answer and supporting affidavits, if any, shall be 
served at least five days before" the return date set out above. A reply by petitioners, together 
with supporting affidavits, if any, "shall be served at least one day before such time." 



Dated: Buffalo, New York. 
December 3, 2012. 



Respectfully subrnitted, 



tmot: 



HYP. MlM^ESf^ 



PAUL J. CAMBRIA, JR., ESQ. 
LIPSITZ GREEN SCME CAMBRIA, LLP 
42 Delaware Avenue, Suite 120 
Buffalo, New York 14202 
Phone: (716) 849-1333 

Fax: (716) 855-1580 (not for service) 

E-mail: pcarnbria(S>lglaw.com (not for service) 
Attorneys for Petitioner 



TO: HON. NICOLE M. DUVE' 

St. Lawrence County District Attorney 
48 Court Street 
Canton, New York 13617 



HON. ERIC T. SCHNEIDERMAN 
NYS Attorney General • 
Regional Office 
207 Genesee Street, Room 508 
Utica, New York 13501 
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HON. THOMAS H. MATTOX 

NYS Department of Taxation and Finance 

W.A. Harriman Campus 

Building 5, Room 500 

Albany, New York 12227 



HON. JOSEPH A. D'AMICO 
New York State Police Superintendent 
1220 Washington Avenue 
Building 22 

Albany, New York 12226-2252 
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NEW YORK STATE SUPREME COURT 
COUNTY OF ST. LAWRENCE 



The Matter of JOHN WATERMAN 
and IROQUOIS WHOLESALE, 

Petitioners, 

against 

NEW YORK STATE POLICE, TROOP B 
COMMANDER, RAY BROOK, NY; NEW YORK 
STATE POLICE, EVIDENCE CUSTODIAN, RAY 
BROOK, NY; ST. LAWRENCE COUNTY DISTRICT 
ATTORNEY NICOLE M. DUVE'; ST. LAWRENCE 
COUNTY ASSISTANT DISTRICT ATTORNEY JON- 
ATHAN BECKER; NEW YORK STATE ATTORNEY 
GENERAL ERIC T. SCHNEIDERMAN; and NEW 
YORK STATE DEPARTMENT OF TAXATION AND 
FINANCE COMMISSIONER THOMAS H. MATTOX, 
each in his or her official capacity, 

Respondents. 



Petitioners JOHN WATERMAN and IROQUOIS WHOLESALE, hereby petition this 
Court for an Order pursuant to C.P.L.R. Article 78 requiring that the above named respondents 
be enjoined from selling or disposing of any cigarette products seized from petitioners or any of 
its agents on August 10, 2012, in St. Lawrence County, New York, and further that respondents 
be ordered to release and return said items to petitioner, and for such other relief as this Court 
deems just and proper. In support of this Petition, it is asserted that: 

1 . As set out below, as well as in petitioners' affirmation and memorandum of law in 
support,- the cigarettes in question were illegally seized, and are presently being illegally detained, 
by respondents. No warrant was relied upon in seizing and deteiriing the cigarettes at issue, nor 
has the government initiated either civil or criminal proceedings regarding the August 10 th event. 



VERIFIED PETITION 
C.P.L.R. §7804 



The instant proceeding, brought pursuant to C.P.L.R. Article 78, is the only remedy at law 
available for petitioners to litigate this constitutional infringement - - and to obtain back the 
property seized from them on the date in question. In short, respondents have a legal duty to 
return petitioners' seized property, and are acting arbitrarily and capriciously, and without legal 
authority or jurisdiction by not returning said property. See C.P.L.R. §§ 7801(1); 7803 (1), (2) 
and (3). 

2. On August 10, 2012, a truck transporting eighty four (84) cases of cigarettes, 
traveling from the Saint Regis Mohawk Indian ("SRMT) reservation in Akwesasne and 
Hogansburg, New York, to the Seneca Nation of Indians ("SNI") reservation in Irving, New 
York, was pulled over on Route 37 in St. Lawrence County. The cigarette contents therein were 
seized by the New York State Police (hereafter, "NYSP"). 

3. The bills of lading and purchase orders related to the cigarettes herein (Exhibit A) 
plainly indicate that the items were being transported from one sovereign Indian territory to 
another. There were two pickups; one from Mohawk Distribution in Akwesasne, and the other 
from Speedway Wholesale in Hogansburg. Both of these facilities are located on the SRMI 
reservation. 

4. The truck and the contents being transported therein are owned and operated by 
petitioners, including Iroquois Wholesale (hereafter, "Iroquois"), a company operating out of, 
and licensed as a cigarette wholesaler by, the SNI in Irving, New York (in Cattaraugus County). 
See Exhibit B (SNI Business License, with SNI enclosure letter, dated August 13, 2012). 

5. As further set out in the annexed affidavit of Iroquois part owner, petitioner John 
Waterman (Exhibit C), an enrolled member of the SNI, all cigarettes seized on the date in 
question were Native brands. None of these items would have been stamped at the time of their 
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pick up at the SRMI reservation, as this procedure would not have occurred until petitioners' 
truck had returned to its facility back on the SNI reservation in Irving. See again, Exhibit C. 

6. Iroquois is also a licensed SNI stamping agent. See Exhibit D (SNI stamping 
agent license for the period of May 20, 2012, through May 9, 2013; with SNI correspondence, 
dated May 8, 2012). 

7. Both the SRMI and the SNI are federally recognized Indian tribes, and are 
sovereign territories. Both are included under the state definition of "Indian nation or tribe" 
under NY Tax Law §470(14); and the land they hold are "qualified reservation[s]." NY Tax 
Law §470(16). 

8. The NYSP operating in St. Lawrence County are under Troop B; head quartered 
in Ray Brook, New York, in Essex County. Upon information and belief, evidence seized by the 
NYSP under Troop B is stored at its facility in Ray Brook, New York. 

9. The NYSP, as a law enforcement agency, acts, after the seizure of suspected 
evidence in St. Lawrence County, at the direction and advice of the St. Lawrence County District 
Attorney's Office. St. Lawrence County Assistant District Attorney, Jonathan Becker, has been 
the prosecutor your deponent has had contact with to this point, with the understanding that Mr. 
Becker was handling this matter. 

10. Upon information and belief, the continued detainment of the cigarettes in 
question have been, until recently, implemented under the direction of the St. Lawrence District 
Attorney's Office. However, your deponent has recently learned that the New York State 
Attorney General's Office has either taken over the investigation, or is in the process of doing 
same. Your deponent has also received information that the NYS Department of Taxation and 
Finance (hereafter, the "Taxation Department") is a participant in at least one other pending and 
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analogous state tax investigation in St. Lawrence County, and may also be participating in the 
present one. The NYS Attorney General also serves as legal representative of the NYSP and the 
Taxation Department. 

11. To date, the cigarettes in question have not been returned to petitioners. Nor has 
Iroquois or any of its employees or agents been charged with committing a crime here. Upon 
information and belief, said cigarettes have remained at all times relevant to this action in the 
custody and control of the NYSP at the direction of the St. Lawrence District Attorney's Office. 

12. As further set out in the annexed affirmation and memorandum in support, sworn 
to by Paul J. Cambria, Jr., Esq., as well as the annexed affidavit of John Waterman, petitioners 
have been deprived of their property without specific statutory authority, in violation of its treaty 
rights and without Due Process of law, by having their cigarettes seized during transport between 
reservations. 

WHEREFORE, your deponent respectfully requests that this Court grant petitioners' 
application herein in its entirety, in that respondents be enjoined from selling or disposing of any 
cigarette products seized from petitioners or its agents on August 10, 2012, in St. Lawrence 
County, New York, and further that respondents be ordered to release and return said items to 
petitioners, and for such other relief as this Court deems just and proper. 



Dated: Buffalo, New York 
December 3, 2012 
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VERIFICATION 



I, Paul J. Cambria, Jr., Esq., being duly sworn, deposes and says: I am the attorney for the 
petitioners in this matter. I have read the foregoing Petition and know the contents thereof. The same is 
true to my knowledge, except as to matters therein stated to be alleged on information and belief and as to 
those matters I believe them to be true. This verification is being executed by counsel pursuant to 
C.P.L.R. 3020(d)(3), based on the disparate residences of petitioner and your deponent. 



Sworn to before me this 
y$ d^fljecerr^ber, 2012. 
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Notaiy Pu^lrc 
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NEW YORK STATE SUPREME COURT 
COUNTY OF ST. LAWRENCE 



The Matter of of JOHN WATERMAN 
and IROQUOIS WHOLESALE, 

AFFIRMATION AND MEMORANDUM 
Petitioners, OF LAW IN SUPPORT 

C.P.L.R. §7804 

against 

NEW YORK STATE POLICE, TROOP B 
COMMANDER, RAY BROOK, NY; NEW YORK 
STATE POLICE, EVIDENCE CUSTODIAN, RAY 
BROOK, NY; ST. LAWRENCE COUNTY DISTRICT 
ATTORNEY NICOLE M. DUVE'; ST. LAWRENCE 
COUNTY ASSISTANT DISTRICT ATTORNEY JON- 
ATHAN BECKER; NEW YORK STATE ATTORNEY 
GENERAL ERIC T. SCHNEIDERMAN; and NEW 
YORK STATE DEPARTMENT OF TAXATION AND 
FINANCE COMMISSIONER THOMAS H. MATTOX, 
each in his or her official capacity, 

Respondents. 



STATE OF NEW Y ORK : 
COUNTY OF ERIE : ss 

CITY OF BUFFALO : 

PAUL J. CAMBRIA, JR., ESQ., pursuant to C.P.L.R. 2106 and subject to the penalties 

for perjury, duly affirms the following to be true and accurate to the best of my knowledge: 

1 . I am an attorney at law, duly licensed to practice my profession in this state. I am 
a senior partner with Lipsitz Green Scime Cambria LLP in Buffalo. We represent the above 
captioned petitioners in this action. 

2. Unless otherwise stated, this Affirmation and Memorandum is made upon 
information and belief, the source of which is your deponent's examination of my confidential 
office file, the majority of the documents being related to the events of August 10, 2012, wherein 



certain cigarette products belonging to petitioners were seized by the NYS Police. Your 
deponent's information is also based on his own investigation, including personal conversations 
with petitioners and their employees. 

3. The present application is hereby made under the authority of Civil Procedure 
Laws and Rules ("C.P.L.R.) Article 78 for a Court order to enjoin the respondents from selling or 
disposing of any cigarette products seized from petitioners or their agents on August 10, 2012, in 
St. Lawrence County, New York, and further that respondents be ordered to release and return 
said items to petitioners, and for such other relief as this Court deems just and proper. 

4. As set out below, the cigarettes in question were illegally seized, and are presently 
being illegally detained by respondents. No warrant was relied upon in seizing and detaining the 
cigarettes at issue, nor has the government initiated either civil or criminal proceedings regarding 
the August 10 event. The instant proceeding, brought pursuant to C.P.L.R. Article 78, is the 
only remedy at law available for petitioners to litigate this constitutional infringement - - and to 
obtain back the property seized from them on the date in question. HCI Distribution. Inc. v. New 
York State Police, et al ., 36 Misc.3d 743, 747-748 (Sup. Ct, St. Lawrence Co. 2012) (Demarest, 
J.S.C.) ("Prohibition will not lie if there is an adequate "ordinary" remedy to right the alleged 
error, [citation omitted] With no criminal prosecution pending, or even a warrant to contest, there 
is no "ordinary" remedy and this special proceeding pursuant to Article 78 is proper."). In short, 
respondents have a legal duty to return petitioners' seized property, and are acting arbitrarily and 
capriciously, and without legal authority or jurisdiction by not returning said property. See 
C.P.L.R. §§ 7801(1); 7803 (1), (2) and (3). 
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I. 

Introductory Facts and Identification of Parties 

5. Your deponent hereby incorporates by reference all allegations set out in the 
Petition herein. On August 10, 2012, a truck transporting eighty four (84) cases of cigarettes, 
traveling from the Saint Regis Mohawk Indian ("SRMI") reservation in Akwesasne and 
Hogansburg, New York, to the Seneca Nation of Indians ("SNI") reservation in Irving, New 
York, was pulled over on Route 37 in St. Lawrence County. The cigarette contents therein were 
seized by the New York State Police (hereafter, "NYSP"). 

6. The bills of lading and purchase orders related to the cigarettes herein (Exhibit A) 
plainly indicate that the items were being transported from one sovereign Indian territory to 
another. 1 There were two pickups; one from Mohawk Distribution in Akwesasne, and the other 
from Speedway Wholesale in Hogansburg. Both of these facilities are located on the SRMI 
reservation. 

7. The truck and the contents being transported therein are owned and operated by 
petitioners, including Iroquois Wholesale (hereafter, "Iroquois"), a company operating out of, 
and licensed as a cigarette wholesaler by, the SNI in Irving, New York (in Cattaraugus County). 
See Exhibit B (SNI Business License, with SNI enclosure letter, dated August 13, 2012). 

8. As further set out in the attached affidavit of Iroquois part owner, petitioner John 
Waterman (Exhibit C), an enrolled member of the SNI, all cigarettes seized on the date in 
question were Native brands. None of these items would have been stamped at the time of their 



1 See again HCI Distribution, Inc.. 36 Misc.3d at 750 (this Court considering bill of lading to be 
sufficient evidence of out-of-state delivery for Article 78 purposes). 
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pick up at the SRMI reservation, as this procedure would not have occurred until petitioners' 
truck had returned to its facility back on the SNI reservation in Irving. See again, Exhibit C. 2 

9. Iroquois is also a licensed SNI stamping agent. See Exhibit D (SNI stamping 
agent license for the period of May 20, 2012, through May 9, 2013; with SNI correspondence, 
dated May 8, 2012). 

10. Both the SRMI and the SNI are federally recognized Indian tribes, and are 
sovereign territories. Both are included under the state definitiori of "Indian nation or tribe" 
under NY Tax Law §470(14); and the land they hold are "qualified reservation[s]." NY Tax 
Law §470(16). 

1 1. The NYSP operating in St. Lawrence County are under Troop B; head quartered 
in Ray Brook, New York, in Essex County. Upon information and belief, evidence seized by the 
NYSP under Troop B is stored at its facility in Ray Brook, New York. 

12. The NYSP, as a law enforcement agency, acts, after the seizure of suspected 
evidence in St. Lawrence County, at the direction and advice of the St. Lawrence County District 
Attorney's Office. St. Lawrence County Assistant District Attorney, Jonathan Becker, has been 
the prosecutor your deponent has had contact with to this point, with the understanding that Mr. 
Becker was handling this matter. 

13. Upon information and belief, the continued detainment of the cigarettes in 
question have been, until recently, implemented under the direction of the St. Lawrence District 
Attorney's Office. However, your deponent has recently learned that the New York State 
Attorney General's Office has either taken over the investigation, or is in the process of doing 

2 This is no different from any other cigarette delivery traveling from the manufacturer to the stamping 
agent; as it is not the manufacturer that does the stamping; the items must travel from "point A" to "point 
B" before they are stamped. 
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same. Your deponent has also received information that the NYS Department of Taxation and 
Finance (hereafter, the "Taxation Department") is a participant in at least one other pending and 
analogous state tax investigation in St. Lawrence County, and may also be participating in the 
present one. The NYS Attorney General also serves as legal representative of the NYSP and the 
Taxation Department. 

14. To date, the cigarettes in question have not been returned to petitioners. Nor has 
Iroquois or any of its employees or agents been charged with committing a crime here. Upon 
information and belief, said cigarettes have remained at all times relevant to this action in the 
custody and control of the NYSP at the direction of the St. Lawrence District Attorney's Office. 

II. 

Argument for the Release and Return of the Cigarettes 

15. As this Court has recognized, "[t]he extraordinary remedy of prohibition lies only 
where there is a clear legal right and only where a quasi-judicial officer, such as a public 
prosecutor, acts without jurisdiction in a matter over which she has no power over the subject 
matter, the allegations of the Petition, if established, would support such relief." HCI 
Distribution, Inc., 36 Misc.Sd at 546, citing Matter of B.T. Productions. Inc. v. Barr . 44 N.Y.2d 
226, 23 1-232 (1978). As set out herein, petitioners meet this standard. 

A. NYS Law in General 

16. NYS collects cigarette taxes through licensed agents who purchase stamps and 
affix them to cigarette packs in advance of the first sale within the state. 3 In other words, the 
whole sellers are "stamping agents" that pre-pay cigarette taxes. "The full amount of the tax is 

Since 1939, New York has imposed sales taxes on cigarettes sold in our state. See Cayuga Indian 
Nation v. Gould 14 N.Y.3d 614, 622 (2010) (explaining state's tax history). 
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part of the price of stamped cigarettes at all subsequent stops in the distribution stream." Dep't 
■ of Taxation v. Milhelm Attea & Bros ., 512 U.S. 61, 64 (1994). Therefore, the "ultimate 
incidence of and liability for the tax [is] upon the consumer." NY Tax Law §471(2). 4 

17. With certain exceptions, cigarettes possessed in New York State, by someone 
other than a licensed NYS stamping agent or wholesaler, must have aNYS stamp. NY Tax Law 
§471, et seq. In New York, "cigarettes are presumed taxable" until the contrary is proven by 
those "in. possession thereof." City of New York v. Milhelm Attea & Bros.. Inc. . supra at 337. 
See also 20 N.Y.C.R.R. 74.1(a)(1). 

18. But while no person other than a duly licensed NYS agent may possess or 
transport, for the purpose of sale, any unstamped cigarette packages (see NY Tax Law §1814), 5 
cigarettes possessed in NYS are not to be taxed where NYS is "without power" to tax. NY Tax 
Law §471(1). Indeed, "New York State lacks authority to tax cigarettes sold to tribal members 
for their own consumption. . ." Milhelm Attea, et al, 5 12 U.S. at 64, citing Moe v. Confederated 
Salish and Kootenai Tribes, et al, 425 U.S. 463, 475-481 (1976). 6 Accordingly, "cigarettes to be 
consumed on the reservation by enrolled tribal members are tax exempt and need not be 
stamped." Milhelm Attea, et al , 512 U.S. at 64. 7 

4 Put another way, "[flaxes [in NYS] are largely collected through a system of pre-payments, and then 
passed along the distribution chain to the consumer." City of New York v. Milhelm Attea & Bros.. Inc .. 
550 F. Supp. 2d 332, 337 (E.D.N.Y. 2008) (internal citations omitted). 

5 Excluded from this definition, applicable at bar, is the "temporary incidental possession of employees 
or agents of persons lawfully entitled to possession." See NY Tax Law §18 14(e). 

6 See also City of New York. 550 F. Supp. 2d at 337. 

7 "On-reservation cigarette sales to persons other than reservation Indians, however, are legitimately 
subject to taxation." Milhelm Attea, et al. 512 U.S. at 64 (internal citation omitted); Moe. 425 U.S. at 
483 (approving for first time the taxing of non-tribal members on reservation); see also United States v. 
Kaid. 241 Fed. Appx. 747, 750 (2d Cir. 2007). In the late 1980's NYS began clamping down on the large 
volume of untaxed cigarettes in the state. To ensure that non exempt cigarettes do not escape taxation, 
NYS has limited the quantity of untaxed cigarettes that wholesalers may sell to tribes and tribal members. 
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B. Transportation Between Reservations: 

No Specific Statutory Provision, Treaty 
and Due Process Violations 

19. NY Tax Law §471(1) states that all cigarettes "possessed in the state by any 
person for sale" must be taxed. The statute does not apply, however, to goods not sold within 
New York State. See 20 N.Y.C.R.R. 74.6(a)(1) ("all cigarettes possessed in New York State by 
any person for sale in the State are subject to the tax imposed by article 20 of the Tax Law") 
(emphasis added). When cigarettes are merely transported between Indian reservations, they 
must travel through the state, but are not subject to seizure for being unstamped, as there is no 
specific provision addressing this scenario. 8 

20. As the Supreme Court has long recognized, "Indian Tribes retain their original 
natural rights, which vested in them as sovereign entities long before the genesis of the United 



Though the propriety of New York's 1988 regulations implementing the state's policy of keeping non- 
tribal members from obtaining tax-free cigarettes from the reservations was upheld by the Supreme Court 
{see Milhelm Attea, et a!. 512 U.S. at 61), the regulations were never implemented. Gould. 14 N.Y.3d at 
623-624. In fact, Governor Pataki repealed them in 1998. The Taxation Department adopted new 
regulations on taxing cigarette sales to non-Indians on Indian reservations on October 22, 2010. This was 
codified at 20 N.Y.C.R.R. 74.6, and approved in Seneca Nation of Indians v. State of New York 89 
A.D.3d 1536 (4th Dep't 2011), appeal denied, (February 21, 2012). Under New York's regulations 
implementing NY Tax Law Art. 471, retailers may participate in a coupon system, which would permit 
them to receive their allotment of tax-exempt cigarettes (20 NYCRR 74.6[a][4]); or otherwise retailers 
may participate in a "prior approval" system. See 20 N.Y.C.R.R. 74.6(a)(5); NY Tax Law §471(5). 

o 

The seizure at bar even arguably violates NY Indian Law §15, which states that. "[t]he Indians of the 
Six Nations may pass and repass free of toll and ferriage, at all seasonable times of the day, on any 
turnpike road, which shall have been established since April sixth, eighteen hundred and three, or which 
shall hereafter be established, leading from or through the town of Canandaigua to Buffalo creek or its 
vicinity, and over any toll bridge between those places, and at the ferry across the Niagara river at or near 
Black Rock, or at such place or places in its vicinity where any ferry shall have been established since 
such time, or shall hereafter be established." (emphasis added) Though the Attorney General has opined 
that NY Indian Law §15 does not apply to the NYS Thruway {see 1958 NY Ops Atty Gen May 23), upon 
information and belief Route 37, where the seizure occurred, is not part of the Thruway system. Further, 
although NY Tax Law §471(1) indicates that "[t]he tax imposed by this section is imposed on all 
cigarettes sold on an Indian reservation to nonmembers of the Indian reservation or tribe and to non- 
Indians and evidence of such tax shall be made by means of an affixed cigarette stamp," there is no 
provision specifically addressing the stamping requirements for the "pass through" situation; where 
cigarettes are transported directly between Indian reservations. See also 20 N.Y.C.RR § § 70.2(d); 74.5. 
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States." Worcester v. Georgia, 31 U.S. 515, 519 (1832). The government lacks the authority to 

abrogate the sovereign rights of the SNI and its members without express, clear and unequivocal 

legislative expression to in fact do so. As a leading scholar on Indian law has stated it, "[t]he 

basic Indian law canons of construction require that treaties, agreements, statutes, and executive 

orders be liberally construed in favor of the Indians and that all ambiguities are to be resolved in 

their favor. In addition, treaties and agreements are to be construed as the Indians would have 

understood them, and tribal property rights and sovereignty are preserved unless Congress's 

intent to the contrary is clear and unambiguous." See Felix S. Cohen, Handbook of Federal 

Indian Law, Matthew Bender & Co., Inc. (Lexis), 2012, §2.02[1] (internal citations omitted). 

Further, state involvement, as opposed to federal jurisdiction, is limited in the area of Indian 

affairs. See again Cohen, supra at §6.01 [1]. Moreover, 

Indian tribes are "distinct, independent political communities, 
retaining their original natural rights" in matters of local self- 
government. Although no longer "possessed of the full attributes 
of sovereignty," they remain a "separate people, with the power 
of regulating their internal and social relations." They have 
power to make their own substantive law in internal matters. 

As separate sovereigns pre-existing the Constitution, tribes have 
historically been regarded as unconstrained by those constitutional 
provisions framed specifically as limitations on federal or state 
authority. 

^ 

As the Court in Talton recognized, however, Congress has plenary 
authority to limit, modify or eliminate the powers of local self- 
government which the tribes otherwise possess. 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55-57 (1978) (emphasis added and extensive 

citations omitted). 9 So while the government may under certain circumstances have the ultimate 



9 See also HL at 71 ("we have also recognized that the tribes remain quasi-sovereign nations which, by 
government structure, culture, and source of sovereignty are in many ways foreign to the constitutional 
institutions of the Federal and State Governments. See Elk v. Wilkins, 112 U.S. 94 [1884]"); Merrion v. 
Jicarilla Apache Tribe, 455 U.S. 130, 148, nl4 (1982) (in upholding a Tribe's sovereign authority to 
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word, that word must be clear and unequivocal. As noted above, the NY Tax Law does not 
specifically address the situation at bar. 

21 . Moreover, even if clear legislative language existed to govern petitioners' conduct 

at bar, an Indian Tribe's treaty rights must still be respected. In discussing its "unique Indian tax 

immunity jurisprudence," the U.S. Supreme Court has recognized, 

"the doctrine of tribal sovereignty . . . [ ] historically gave state 
law 'no role to play' within a tribe's territorial boundaries." 
Oklahoma Tax Comm'n v. Sac and Fox Nation, 508 U.S. 1 14, 123- 
124, 113 S. Ct. 1985, 124 L. Ed. 2d 30 (1993) (quoting 
McClanahan v. Arizona Tax Comm'n, 411 U.S. 164, 168, 93 S. Ct. 
1257, 36 L. Ed. 2d 129 (1973)). We have further explained that the 
doctrine of tribal sovereignty, which has a "significant 
geographical component," Bracker, supra, at 151, 100 S. Ct. 2578, 
65 L. Ed. 2d 665, requires us to "revers[e]" the '"general rule'" that 
'"exemptions from tax laws should ... be clearly expressed.'" Sac 
and Fox, supra, at 124, 113 S. Ct. 1985, 124 L Ed. 2d 30 (quoting 
McClanahan, supra, at 176, 93 S. Ct. 1257, 36 L. Ed. 2d 129). 
And we have determined that the geographical component of 
tribal sovereignty M, provide[s] a backdrop against which the 
applicable treaties and federal statutes must be read.'" Sac and 
Fox, supra, at 124, 113 S. Ct. 1985, 124 L Ed. 2d 30 (quoting 
McClanahan, supra, at 172, 93 S. Ct. 1257, 36 L. Ed. 2d 129). 

Wagaon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 112 (2005) (emphasis added). Not 

permitting the petitioners to simply transport cigarettes between reservations effectively violates 

the tribal sovereignty of the SNI, and their freedom to carry on commerce with other tribal 

communities; a protection the SNI seeks to furnish its members with, including petitioners. 

22. Aside from the basic sovereignty principles recognized by the Supreme Court, the 
seizure and continued detainment of the cigarettes at bar constitutes a violation of the 1794 
Treaty of Canandaigua (7 Stat. 44 [1794]), which was executed by -the federal government and 



impose of a severance tax on natural resources removed by nonmembers from tribal land; the court noted 
that "[bjecause the Tribe retains all inherent attributes of sovereignty that have not been divested by the 
Federal Government, the proper inference from silence [in the Tribe's constitution] on this point is that 
the sovereign power to tax remains in tact"). 
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the Six Nations of the Iroquois Confederacy and encompasses the SNI. Here is the pertinent text 

of the treaty, which incorporates our state government's agreements with the Tribes: 

The President of the United States having determined to hold a 
conference with the Six Nations of Indians for the purpose of 
removing from their minds all causes of complaint, and 
estabhshing a firm and permanent friendship with them. . . 

ARTICLE 2. The United States acknowledge the lands 
reserved to the Oneida, Onondaga, and Cayuga Nations in 
their respective treaties with the State of New York, 

and called their reservations, to be their property; and the United 
States will never claim the same, nor disturb them, or either of 
the Six Nations, nor their Indian friends, residing thereon, and 
united with them in the free use and enjoyment thereof ; but the 

said reservations shall remain theirs, until they choose to sell the 
same to the people of the United States, who have the right to 
purchase. 

ARTICLE 3. [Geographic boundaries of the treaty are described 
here] Now, the United States acknowledge all the land within the 
aforementioned boundaries, to be the property of the Seneca 
Nation; and the United States will never claim the same, nor 
disturb the Seneca Nation, nor any of the Six Nations, or of their 
Indian friends residing thereon, and united with them, in the 
free use and enjoyment thereof ; but it shall remain theirs, until 
they choose to sell the same, to the people of the United States, 
who have the 

ARTICLE 4. The United States have thus described and 
acknowledged what lands belong to the Oneidas, Onondagas, 
Cayugas and Senecas, and engaged never to claim the same, not 
disturb them, or any of the Six Nations, or their Indian friends 
residing thereon, and united with them, in the free use and 
enjoyment thereof ; now, the Six Nations, and each of them, 
hereby engage that they will never claim any other lands, within 
the boundaries of the United States, nor ever disturb the people of 
the United States in the free use and enjoyment thereof. 

(emphasis added) 
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The seizure and detainment of Iroquois' property has effectively precluded petitioners from 



exercising "the free use and enjoyment" of their land, as there is no way for Iroquois to do 

business with other Indian Tribes without crossing (or passing through) non-reservation New 

York State land. Moreover, at least one scholar has recognized the signers of the 1794 Treaty as 

anticipating the Tribes leaving the land in order to use the land, as noted by the Third Circuit: 

Robert Venables, Ph.D., a Senior Lecturer in the American Indian 
Program at Cornell University, also testified concerning the 
Haudenosaunee understanding of the treaty. He indicated that the 
treaty was the result of negotiations which began in 1789 and 
stated his opinion that at that time the Haudenosaunee were 
interested in mamtaining their position of Independence from pre- 
to post-revolutionary America. He testified that the United States' 
motive in entering into the treaty was to secure peace with the 
Haudenosaunee because it feared that they might join forces with 
the Indians against whom it was warring in Ohio, Indiana and 
Michigan. Had the Haudenosaunee joined the war, the war zone 
would have increased to include the heart of New York and 
Pennsylvania. Mr. Venables concluded that because the 
Haudenosaunee believed the treaty to have allowed them to remain 
a separate political entity, they would have understood it to have • 
prevented the United States from taxing them in any manner. A 
report submitted to the trial court by Mr. Venables further 
concludes that the treaty implicitly accepted the right of the 
Haudenosaunee to leave their lands to earn a living , as this was 
their accepted practice before the treaty and that they 
therefore should not be taxed for doing so. 

Lazore v. Commissioner, 11 F.3d 1180, 1186 (3d Cir. 1993) (emphasis added). The 

respondent's conduct here in seizing petitioners' property as they attempted to conduct their 

lawful business was thus illegal. 11 



10 See Cook v. United States. 86 F.3d 1095, 1097-1098 (Fed. Cir. 1996) (finding that the 1794 treaty 
applied to the use of the Tribe' s land). 

11 Further, the "Ninth" Article of the Treaty of May 20, 1842 (7 Stat. 586 [1842], otherwise known as 
the "Buffalo Creek Treaty") between the Seneca People and the United States requires the United States 
to protect the territories of the SNI and the Seneca People from "all taxes, and the assessment for roads, 
highways, or any other purpose until such lands shall be sold and conveyed by the said Indians, and the 
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23. Indian treaties are deemed the legal equivalent of federal statutes ( Solis v. 
Matheson. 563 F.3d 425, 430 [9* Cir. 2009]), and if silent as to their applicability to Indian 
tribes, statutes will not be interpreted to violate rights guaranteed by Indian treaties. U.S. v. 
Fiander, 547 F.3d 1036, 1039 (9 th Cir. 2008). Since the warrantless seizure of Iroquois' property 
violates the Treaty of Canandaigua and the Buffalo Creek Treaty, and the NY Tax Law does not 
specifically address the present scenario, respondents' conduct at bar is illegal. 

24. Furthermore, as the Second Circuit has recognized, "due process requires some 
definite link, some minirnum connection between a state and the person, property or transaction 
it seeks to tax." Red Earth v. United States, 657 F.3d 138, 143 (2d Cir. 2011), citing Miller 
Bros. Co. v. Maryland, 347 U.S. 340, 344-345 (1954); contrast Quill Corp. v. North Dakota. 504 
U.S. 138, 144 (1992) (where party purposefully directed its activities at the residents of the state 
and engaged in continuous widespread solicitation of business; contacts were sufficient for due 
process purposes). The Red Earth court also expressed skepticism that a single isolated sale 
would be sufficient for due process purposes. Red Earth, 657 F.3d at 145. 12 Accordingly, our 
state and federal Due Process clauses (N.Y. Const., Art. I, §6; U.S. Const., Amends, V and XTV) 
prohibit the government from seizing (and now detaining) the petitioners' property under the 



possession thereof shall have been relinquished by them." This Treaty is also violated by the 
respondents' actions at bar. 

12 See also City of New York v. Milhelm Attea & Bros .. 2012 U.S. Dist. LEXIS 11653, at *92, fh 11 
(E.D.N.Y. 2012) (noting the Red Earth court's Due process ruling). Further, though NY Tax Law 
§471(2) and 20 NYCRR 74.6(a)(3) indicate that "[a]ll cigarettes sold by agents and wholesalers to Indian 
nations or tribes or reservation cigarette sellers located on Indian reservation must bear a tax stamp" 
(emphasis added), this provision does not address the matter at bar where the cigarettes are transported 
between reservations. These statutes, of course, are to be interpreted liberally in favor of the Indians, 
with ambiguous provisions interpreted for their benefit. See Montana v. Blackfeet Tribe of Indians. 471 
U.S. 759, 766 (1985). 
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circumstances at bar; as petitioners were merely transporting their cigarettes (pursuant to two 

T -J 

purchase orders [see again Exhibit A]) between Indian reservations. 

25. Iroquois has thus been deprived of its property without specific statutory 

authority, in violation of its treaty rights and without Due Process of law, by having its cigarettes 

seized during transport between reservations. 

C. The State Has Limited Authority to Regulate 

Tax Transactions Derived From Value Generated 
on Indian Reservations 

26. Because of the importance of the historical and cultural nature of Indian 

sovereignty and the federal government's interests therein, there is (as noted above) a general 

presumption that state law does not apply within Indian County when only Indians are at issue. 

White Mountain Apache Tribe v. Bracker. 448 U.S. 136, 144 (1980). Aside from the federal 

government's interests pre-empting this area, one danger is that state regulation may unlawfully 

infringe "on the right of reservation Indians to make their own laws and be ruled by them." 

Bracker, 448 U.S. at 142, citing Williams v. Lee. 358 U.S. 217, 220 (1959). As the Supreme 

Court has opined, 

When on-reservation conduct involving only Indians is at issue, 
state law is generally inapplicable, for the State's regulatory 
interest is likely to be minimal and the federal interest in 
encouraging tribal self-government is at its strongest. More 
difficult questions arise where, as here, a State asserts authority 
over the conduct of non-Indians engaging in activity on the 
reservation. In such cases we have examined the language of the 
relevant federal treaties and statutes in terms of both the broad 
policies that underlie them and the notions of sovereignty that 



13 Once the court determines that no tax may be imposed on the cigarettes, the fact that there may be 
"some possibility that [the cigarettes] might be re-introduced into New York and subject to taxation 
cannot provide a basis for seizure." HCI Distribution. Inc ., 36 Misc.3d at 749-750 ("Respondents rely on 
only pure speculation that the products seized here would be re-introduced into this state. Statements 
made to Respondents by the driver about past deliveries and information from the Petitioner's website are 
not sufficient to support the confiscation of private property without a warrant or the initiation of a 
criminal or civil proceeding"). 
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have developed from historical traditions of tribal independence. 
This inquiry is not dependent on mechanical or absolute 
conceptions of state or tribal sovereignty, but has called for a 
particularized inquiry into the nature of the state, federal, and tribal 
interests at stake, an inquiry designed to determine whether, in the 
specific context, the exercise of state authority would violate 
federal law. 

Bracker, 448 U.S. at 144-145 (emphasis added and internal citations omitted). Seizing 
petitioner's property at bar, which was only being transported between reservations, directly 
infringed on Indian-to-Indian commerce on Indian lands. 

27. Considering the Bracker balancing analysis here, the federal government, of 
course, has a long recognized interest in the Tribes' economic development and protecting the 
Tribes' self sufficiency. Bracker, 448 U.S. at 143-144. 14 Moreover, the Tribe here (SNI) has a 
significant and. direct interest in the revenue that is generated by petitioners paying for stamping 
and wholesaler licenses, which generate funds for SNI members' services, as well as the 
employment that results from petitioners' business on the SNI reservation. New York State, on 
the other hand, is attempting to reach into an Indian on Indian transaction for a benefit where the 
State had no previous involvement. Indeed, where a product is created, sold and consumed 
without State involvement, the State's interests should be considered minimal. 15 Indeed, the 



14 California v. Cabazon Band of Mission Indians. 480 U.S. 202. 218-219 (1987) (though superseded 
by 1988 Indian Gaming Regulatory Act, see KG Urban Enters.. LLC v. Patrick. 693 F.3d 1, 7 [1 st Cir. 
2012], principles addressed above remain in tact); New Mexico v. Mescalero Apache Tribe. 462 U.S. 
324, 341 (1983) ("The assertion of concurrent jurisdiction by New Mexico not only would threaten to 
disrupt the federal and tribal regulatory scheme, but also would threaten Congress' overriding objective of 
encouraging tribal self-government and economic development. The Tribe has engaged in a concerted and 
sustained undertaking to develop and manage the reservation's wildlife and land resources specifically for 
the benefit of its members."); Washington v. Confederated Tribes of Colville Indian Reservation. 447 
U.S. 134, 156-157 (1980) ("While the Tribes do have an interest in raising revenues for essential 
governmental programs, that interest is strongest when the revenues are derived from value generated on 
the reservation by activities involving the Tribes and when the taxpayer is the recipient of tribal 
services"). 

15 See generally Indian Country. U.S.A.. Inc. v. Oklahoma. 829 F.2d 967, 987 (10* Cir. 1987) (state 
precluded from regulating Tribe's bingo operations). 
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burden on the petitioners in having their property seized, and ultimately taxed, is substantial, and 
constitutes a significant and unwarranted mountain to climb in the running of their business. 

28. New York States' actions here have thus infringed upon the right of the SNI to 
make its own laws, as the State is attempting to regulate transactions derived from value 
generated on Indian lands. 

D. The State Government's Intent 

29. Moreover, our state government has expressed an intention not to seize and (or) 
prosecute for any violations of law under the circumstances of the present case. On My 6, 201 1, 
Richard Ernst of the Taxation Department, e-mailed the Criminal Investigation Division ("CID") 
of the Taxation Department, setting out particular scenarios where untaxed and unstamped 
cigarettes in New York should not be seized. This e-mail (Exhibit E) instructed CID 
investigators not to seize shipments from Native Americans, where the transport is from one 
reservation to another within the state, or between a NYS reservation and an out of state 
reservation. 

30. Further, on May 16, 2011, a joint letter written by State Senators George D. 

Maziarz and Timothy M. Kennedy to the Conrrnissioner of the Taxation Department (Exhibit 

F), indicated that: 

"In reading these [tax related] regulations, it is clear that the issue 
of the sale of native Brand cigarettes and tobacco products, which 
are produced on Native territories, are not addressed. . . There is 
currently no process in place to stamp Native cigarettes in order to 
effectuate sales tax collection. . . It is our view that Native Brand 
cigarettes... cannot be regulated or taxed by the State of New 
York. . . [T]he state should not pursue an effort to collect taxes on 
Native Brands because such an effort would be contrary to the 
sovereign rights of the Native Nations. . ." 
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As set out in the attached affidavit from Iroquois part owner, John Waterman, (again, Exhibit C), 

the cigarettes seized at bar were all Native brands. It thus violates basic notions of Due Process 

for the State to seize property to purportedly enforce a statutory scheme without specific 

regulations in place to provide proper notice and instruction. 16 

WHEREFORE, your deponent respectfully requests that this Court grant petitioners' 

application herein in its entirety, in that respondents be enjoined from selling or disposing of any 

cigarette' products seized from petitioners or its agents on August 10, 2012, in St. Lawrence 

County, New York, and further that respondents be ordered to release and return said items to 

petitioners, and for such other relief 

Dated: Buffalo, New York 
December 3, 2012 




16 The Taxation Department's regulations on taxing cigarette sales to non-Indians on Indian reservations 
(see FN 5 above), codified at 20 NYCRR 74.6, did not specifically address the issue raised by Senators 
Maziarz and Kennedy here. Enforcement herein further violates Court of Appeals precedent "requiring 
an appropriate legislative or regulatory scheme" regarding the implementation of Tax Law §471 "as the 
sole basis to sanction Nation retailers for alleged noncompliance" with the law. See Gould. 14 N.Y.3d at 
653 (addressing the lack of regulation regarding the calculation and collection of cigarette sales taxes that 
distinguishes between federally exempt retail sales to Indians occurring on a "qualified reservation" and 
non-exempt sales to other consumers). 
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Bill of Lading 



Date 


Page 


Aug 10, 2012 


1 



Sold To: 

iroquols Wholesale 
1115? Old LakeshoreRd 
Cattaraugus Nation 
Irving, NY 14QS1 



Ship To: 

Iroquois Wholesale 
11157 Old Lakeshore Rd 
Cattaraugus Nation 



Order No. 


Order Date 


Gust No. 


Salesperson 


PO Number 


Ship Via 


Terms 


ORD05628 


Aug 10, 2012 


MDLLC307 




2576 







Condition of Sale: 

These goods 



Ord 



■w 



wars sold to fha buyer who look title to thasa goods on trfa Akwesasne Mahaw* Sovereign Territory 
for delivery only taiha buyer on Ihe Sovereign Indla^ Territory stated ebwe. ' 



WW 



Item Number 



Description 



1.020 



$00" 



1,020 



Carton 



593067472004 



1,020 



Carton 



693067472103 



600 



Carton 



693057472028 



Signal FF KS BOX 



Signal FF 100 BOX 



Signal SMOOTH KS BOX 



720 



420 



720 



Carton 



6930S7472127 



420 



Carton 



.693067472134 



Signal SMOOTH 100 BOX 



Signal MEN 100 BOX 



Driver's License # 



Plate # 
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Aug 13 12 03:1 7p 



SPEEDWAY WHOLE SAL E/SMOKEY 

SIKAIIxHI BILL UF LADING 



1-518-35&-2219 



LSirtrnsFraft'tL 



2$- 



ajar-** ^ . ^aftxtt/ yy^u 



r^rftn^Jk-iytWff Adl tw, »ti%ai« «gfhn ImrfMnl Eflfldfcipni ^ ^. 



— "-** * ' -' ' — AaW^^^tfsnlui^oii^n^toiaM^jnMiSs^i^j; 



Raae______ _ _ — — , 



Bo. 



2LI 



Mnio! fsaas*. DiielptM afJWtfet, 



saw 



. Ht. 



• WD 



ttsa 
rSH» 



Bad! 
CoMaa 



M3TE- Where la£ (Wftil rfqi£i&3HBA W>l^jHppe(iii3 JMtltbiiJ »#Aia{ttifi4ilIii li TwSJflj Ita agresd or (SKiared TalMafj&pftpuy. 



allra. OlS«IB!tt!'C0Litt3a 



/UsiltrCiftfw" 



in 



REDiFOBM. 



Rsflt&roi, lap. Main I* DAA.. 



u 



4*301»THp§afc 
44502»OliHinip5Qit 
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IROQUOIS WHOLESALE 

SOVEREIGN SENECA TEEETTOHY 
11157 OLD LAKESHOKEKD 
IRVING, NY 14081 

IROQUOIS f^^S 716-934-3160 
WHOLESALE FaX( ( 716-934-3177 



Purchase Order 



[saribom®erw<srtopri£tsjici 



DATE 






2S7& 



VENDOR 



MOHAV^DISTRmLmON''- 
320 STATE KT, 37 
AKWESA$N% NY13655 



SHIPTO 



IROQUOIS WHOLESALE 
SOVEREIGN SENECA 
NATION TERRITORY 
11157 OLD LAKESHORE RD 
IRVING, NY 140B1 



DUE DATE 



8/10/2012 



ITEM 



QTV 



DESCRIPTION 



RATE 



AMOUNT 



3158 
3159 
3160 
3161 
3165 




1,020 
yno 
600 

-no 



SIGNAL FF KG BOX 
SIGNAL mOO BOX 
SIGNAL SMOOTH BOX 
SIGNAL SMOOTH100BOX 
SIGNAL MN 100 BOX 



1550 
1SL50 
1530 
15.50 
1550 



15,810.00 
15,S1(U» 
9,300,00 
11,160.00 



Total 




558^90.00 
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IROQUOIS WHOLESALE 

SOVEREIGN SENECA TEEftrrOSY 
11157 OLD IAKE5HOHI3RD 
IRVING, NV 14081 

Iroquois n^msm 

WHOIE9AUE Fwt j 716-934-3177 



Purchase Order 



jsariMffieenvariisxpiisesjtet 



DATE 


P.O* 


6/10/2012 


2577 



VENDOR 



SPEEDWAY WHOLESALE 
935 STATE ROUTE 37 
HOGANSBDEQ N¥ 15S& 



SHIP TO 



IROQUOIS WHOLESALE 
SOVEREIGN SENECA 
NATION TEEEnORV 
11157 OLD LAKESHOKERD 
ffiVMQNYJWSl 



DUE DATE 



8/10/2012 



ITEM 



159 
163 
154 



QTY 



600 
480 
180 



DESCRIPTION 



NATIVE LT100BX 
NATIVE TXTLT100BX 
NATIVE ULTLT 100 SP 



rate 



1550 
1550 
1355 



AMOUNT 



7440.00 
2^90.00 



Total 



2j ccm> 



S1P3304B 
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Invoice 



320 State Route 57 
PO Box SOS 
Hoganshurg, NY, 13S55 
Phone: (518)358-3362 

Sold To: 



Date 
Aug 10.2Q12 



Page 

i 



Invoice Number 

IN005627 



Due Date 
Aug 10, 2012 



Ship To: 



Iroquois Wholesale 
11157 Old LakeshoreRd 

Cattaraugus Nation 


IroqUois Wholesale 
11157 Old Lakeshore Rd 
Cattaraugus Nation 


Order No. 
ORD0S628 


Order Dote 
Aug 10, 5012 


Oust No. 
MDLLC 307 


Salesperson I PO Number 
[2576 


Ship via 


Terms 
NETDUE 



Condition of Sals: 

_ .. These g30ds-vi^-saH-tD-tha-l^ffl''V^-look-tl8e-to!heBB gootJS'Dn-tha-AkwQEBsnaMDha«rftSoi/aralgn J rei , rito^ 
for riaftvary only ta ihe bwsf On the Sovereign Indian Tflnilory stated above. 



Ord 



1,020 
1,020 

"Bod'" "" 

72Q~ 



Qty 
Shp 



1,020 



600 
720 
42Cf 



Item Nurahijr 



DascriptJon 



6S30674720Q4 



Signal FFKS BOX 



693067472103 



Signal FF 100 BOX 



693067472028 



Signal SMOOTH KS BOX 



S93067472127 



Signal SMOOTH 100 BOX 



6930674721.34 



Signal MEN 100 BOX 



Unit Pries 



15.50 



15.50 



15.50 



15.50 



UOto 



Carton 
Carton 



Carton 
Carton 



Extondcd 



Carton 



15,810.00 
15,810.00 

9^300.00 
11,160.00 

6,510.00 



RECEIVED BY: 


Subtotal 


58,590.00 


MD Signature? 


Less payment 


0.00 




Less pittf. disc 


0.00 


PAID; 


Amount due 


58,590.00 
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THE SENECA NATION OF INDIANS 



90 Ohi:yo' Way 
Allegany Territory 
Seneca Nation 
Salamanca 14779 
Phone (716) 945-1790 
Fax (7 J 6) 945-1565 



PRESIDENT 
Hobtrl Odawi Ponce 

TREASURER 
Bradley C. John 

CWRK 
D'tclne Kennedy Mlirth 



12837 Route 438 
Cattaraugus Territory 
Seneca Nation 
Irving 14081 
Phone (716) 532-4900 
Fax (716) 532-6272 



August 13, 2012 

To Whom it may concern. 

Re: John "Waterman, Iroquois Wholesale 

Please be advised that Mr. John Waterman of Iroquois Wholesale holds a valid Seneca "Nation 
Business License as a Tobacco Wholesaler. As of rids date Mr. Waterman is in good standing 
with the Business Permits Office. 

Please feel free to call my office at (71 6) 532-4900 ext 5030 with any questions or concerns that 
may be arise in this matter. 

Sincerely;, 



Geraldine J^ufF, Deputy Clerk 
Seneca Nation of Indians 



NEW YORK STATE SUPREME COURT 
COUNTY OF ST. LAWRENCE 



The Matter of JOHN WATERMAN 
and IROQUOIS WHOLESALE, 

Petitioners, AFFIDAVIT IN SUPPORT 

C.P.L.R. §7804 

against 

NEW YORK STATE POLICE, TROOP B 

CQMMANDJER,JLlY_BRQ_OK^_NY^_NEW.YQRK 

STATE POLICE, EVIDENCE CUSTODIAN, RAY 
BROOK, NY; ST. LAWRENCE COUNTY DISTRICT 
ATTORNEY NICOLE M. DUVE'; ST. LAWRENCE 
COUNTY ASSISTANT DISTRICT ATTORNEY JON- 
ATHON BECKER; NEW YORK STATE ATTORNEY 
GENERAL ERIC T. SCHNEIDERMAN; and NEW 
YORK STATE DEPARTMENT OF TAXATION AND 
FINANCE COMMISSIONER THOMAS H. MATTOX, 
each in his or her official capacity, 

Respondents. 



STATE UF NEW YOkK 
COUNTY OF CATTARAUGUS 



I, JOHN WATERMAN, being duly sworn, deposes and says: 

1. I am a petitioner in this action, an enrolled member of the Seneca Nation of 
Indians ("SNI") and part owner of Iroquois Wholesale ("Iroquois"), a company licensed to 
--conduct business as a- cigarette- wholesaler-and cigarette stamping agent under the laws of the 
SNI. Our administrative office is located in Irving, New York, in Cattaraugus County. My role 
with the company includes filing administrative applications for licenses for the company. I 
have personal knowledge over the record keeping and filing procedures of Iroquois. 



2. I have personally reviewed the Petition, the Affirmation and Memorandum of 
Law and the exhibits attached to attorney Paul J. Cambria, Jr.'s Petition and Affirmation. The 
bills of lading and purchase orders indicate that the cigarettes being transported on August 10, 
2012, were all Native brands picked up from one Indian reservation (Saint Regis Mohawk Indian 
reservation); set to be transported directly to another Indian reservation (i.e., the SNI). (As set 
out in Exhibit A to the Petition, there is a "seal" number [#5426790] handwritten at the bottom 
-ef-the4>iils-of-lad^ 

[i.e., sold] before it reached the SNI reservation.) These items would not have been stamped 
upon pick up, but would have eventually been stamped by our company, once they were received 
at our Irving facility. 

3. The cigarettes being transported on the date in question are the property of 
Iroquois. The truck driver compelled by the police to turn over the cigarettes he was transporting 
was acting on behalf of Iroquois. The government was not given permission to seize the 
cigarettes in question on August 10, 2012. The cigarettes are our property, and we are requesting 
that they be returned to us. 

4. Iroquois is required to transport cigarettes between Indian reservations in order to 
carry on its business as a wholesaler. The government seizing our cigarettes en route to our 
carrying out a lawful transaction with parties on another Indian reservation causes a direct and 
substantial impediment to our business operations. . . 
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Seneca Nation of Dndhns • 



Street Address : 
252 Rochester St. 
Salamanca, KY 14779 

Phone (716) 945-1005 




Mailing Address : 
P.O. Box 231 
Salamanca, NY 14779 

Fax (716) 945-1624 



May 8,2012 



Dear Mr. John Waterman: 

Your application to renew your license as a stamping agent of the Seneca Nation has 
been approved by the Import-Export Commission and the Seneca Nation Council. 

At its regular meeting held on April 14, 2012, the Council approved renewal for the 

meryearpenoi oi;May_LQ,_20I2^May_9 r 2Q-13,- - . 

CN:R-04-14-12-13 

Attached you will find your new Certificate of License. Please post your updated 
stamping agent license in your place of business, 

Sincerely, 

JesacaCoIbum 
Import-Export Director 

„„. n:i _ 
rixe 



SENECA NATION OF INDIANS 
STAMPING. AGENT LICENSE 

This permit certifies that the entity listed below has completed all necessary application procedures and is approved to operate as a 

Licensed Stamping Agent 

"Joim Waterman d/b/a ~. Iroquttis Wholesale" 
1 11 57 Old Lakeshore Road 
• Irving, NY 14081 

STAMPING LICENSE NUMBER: 1EC-020 



ISSUED BY; Seheca Nation Import-Exp 
ON THIS: 20 th DA Y OF MARCH, 



The named business, having comphed with iherelevtatprovisionsof the&neca Nation's Import ExpoHlM> 
stamps. This license may bereVohed or ^thdraimforMolatlanof, or failure to eo/Mj 
This License is non-transferable. If the business changes hands or is discontinued 'jbr: any reasons 




Colburn, Executive Director 



'Dite 




art Commission 
, 2012 



ishertby authorized to 
■ipfywith any provisions af the al 
this license is null an ' 



Tjjix Seneca Nation Import Export 
ave named lawfs). 
a] void far any purpose. 




Diane Kermedy-Murfh, Sm Clerk 



EXPIRATION BATE: MAY 9, 2013 



This Original License must be displayed at ypai STAMPJNG FACILITY 
Inspector aad/ot CotnmisstQner. E&tih imJividiial Sacilily must tairei 



in full ■view of any Stamping 
its own separata license 




s Je// 



Date 
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Fpamt Petes . js9rnpter^FORCEM^yTSYSTAX 
To; GD JrttfasSgstons; CID Supervisors 

Date; Wednesday, lufy 06, 2flU Q9;41AM 
Subjects fw: Ogaretse Ehforeemeftt 



Please caiteftMy *e&ci"fflesa stsnarfos b^sJ -foUsjw them. If fcb<sm aca any quastfons ptease contact 
y6ur Chiff Investigated 

Peter Psfsampleri 

Dl tedsvr of Investigations 

Qlntal Investigation Division 

NYS Department of Testation and Finance 

1740 Prtadivay (17th floor) 

Mew Voi-k, NY 10019 

Office (£12)459-7326 Blackberry (Si?) 932-4230 

Fofwsrtted fay Peter Perampfer^OTORC^SnvWSTM on B/'jWZOil G9-.39 AM « — 



From; 

Patrick; S3maVE«FDRCEM&tT/NYSrAX@PrfSTAX, Jehp 
To; ConTOtiy/a^FDRCEMEW/N.YSTAX^)MYSTAX r Sffitt 

Am3ra!/ENF0RCEMEMT/WYSrAX@MYSTAX, Christopher 
.[^nmirt/EHFORCmENTyfNYSrAX^NYSraX, Peter 
Persamplrari/ENFORCEMBayNYSTAX, Cart Crea^FQRCmBWfrySTW 

Cc; Jamie Ww>dwar(3/EKSyNYSrAK 

07/P6/2011 09:17 AM 

Datei 

Cigarette Enrorosmtsit — — — 



F"&£S!lbl<s sn^pario's involving the movement of untaxed cigarettes in. NYS 
(either premium alone, premium and native American or jujst (sative 
American) and when w£ could seta* aistf/or dtergse, 

lastfve Americans transporting untaxed native Attiericsn. cigarettes from one, 
reservation in NYS to another reservation in NYS. - Don't sei^e 

Jstatrve Americans transporting untaxed native American cigarettes from a 
reservation outside of NYS to a reservgtjon inside MVS, Don't Seize, art tftis 
time. This may foe the $r*ttyp« of Native American cigarettes tfrsafc wa 



Native Americans transporting untaxed native American cigarettes from a 
reservation inside of NYS to a reservation outside of NYS* 
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Don't Seize 

(Same three scenario's above but with premium brands or- a spilt toad of native 
brands and premium brands) 

Seize the premium jbrands* if the majority of tfte truck is premium 
brands, for safety reasons seize the truck and release th« Wartive 
American brand cigarettes. 



Non native Americans transporting untaxed native American cigarettes from one 
reservation in NYS to another reservation In NYS, Dontsafeaa 

Non native Americans transporting untaxed native American cigarettes From a 
reservation cmtstde of NYS to a reservation inside NYS. 
Pont seize at -this time. This i»ay ha the fwsttyi>c of Native Asierfcait 
cigarettes that we sera®. 

IToFhatrv^AWrirare transporting untaxed native American cigarettes from a 
reservation Inside of NYS to a reservation outside or NYS. 
Don't s^iz^. 

(Same three scenario's above f?ue with premium brands or a spilt load of native 
brands and premium brands) 

Sefeeth© premium brands, if the majority of tabes track is prestthim 
brands^ for safety reasons seize the truck arid release the ?*atws 
American brand cigarettes. 



Non native Americans transporting untaxed tistsve American made ciggrsttes 
from one reservation tn NYS to anywhere in 'NYS. 
Don't seize 

(Same scenario as above but with a soltt load of premium's and native brands) 
Seize, the premium brands. If the majority of the truck Is premium 
&rartd#, for safety reasons seize ifta truck Bind rfeteasa the Native 



Non Native Americans, Middle Eastern and foreign Nationals running a business 
in NYS arid who are found setting untaxed native American mads cigarettes st 
retail outlets such $$ bodegas eta 

^eijas the lurttaxed dgartrfi^s wftetfter Qiey ana prenstam or masive 



t unninj » 
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STATE 



May 312011 



• New Yorfc S%m Bcpamittai o-fTgwatKjaiind FniBHce 
CDffimisstojiirTlitiijiras LI- Malfox 
TlyHding,^ State Campus 
AHsayNY 12227 

.Dear CasnmEssjOtiet- Mailer 

We write ifttwi&y m pefesiica Jo-fe-K-gitlatiiras jfeat hsvetraa fesned feir 
fe-GDileetien of Nes 1 York SMs Kales Tax oaKnti're Sercrtories far sales sf 
WbaettJ piwSurcts made W individaafe ffhsars fftoE jNs&W Araffi^fls. lit ireadiHg. 
these t^guke'eas,, ft us -dear 'that £h$ issue &f Ebe sale of Native fiawid agaroses .gadf 
tobacco pnjdJaeis, which sm procJuDsd. ere Native teHfcfries, &S fiat &$2resse& 

A. sifi to yeinf frftfe; yfe&ifeA (6s resfaese ihsl iM& % & "gray sse^'- We 
ipgSpesifully di&tgjrfc Ttexs is tsirpgiztbr rw ps&ss Ifl pte? to stamp Nsfras 
(y gasEBass ib §H3$f lu effeetesle sales tgg. caffiHSBrat, as east- mi h dbae w:tfa Sfl 
tailed pffSDiuin toads, it is car view tibst Ne?w«Ieh&1 feiprsft?*, which are 
pwfaosf scad sokS isffiis owsjftd ^MssNSiQBfl!, cmstiis^caEmss&^^Qffl? Is 
essmtiaLly fTative ta- Kadwe, ffldi th erc&xe 4SEua£ fes regafessi or esfci "b^ 1 Ite 
State osfKetr Yak Una issue is cwngsfetdy sqsaMs afld Spst ftona fcs 
^sameiits smSthefeutfs E»ntsLtioaifel: safes 'fM csa snd-.?"feoaIdfeccatt«*sl 
for the sates jrfpsaaiHDH. hrasds-ts raa-^toeiFidftlijals, cms wbea sudi-salss. 

at* Jtjs£e Kffive iwftoB©. 

ft is onr wfes? that &e Steffi stadd; not pasus an effert £9 edtet taxes oh 
■Native Btfafids.'t^^'siM^.Sa-e£r&ft wsa3d fe-^t^toltosisveneigd figfeta csF 
the Naive /toaicas NaEioas, and ■swilidfeea j^&etjlowta skeflffliive umll 



5 ^^Sttjj OaSJ&ftBffeSS 



S Lace the regulations issued ia the wake of the recent court ruling are silent 
on this issue, we request that you provide clarification to us as $oon as possible and 
in writing. It is very important feat all of the citizens of the State of New York and 
theiT elected representatives know what the intention of your Department is with 
regard to the collection of State taxes on Native Brand cigarettes and tobacco 
products. 

We look forward to your timely reply and toward working vrith. you to 
resolve this important issue. 



Sincerely, 





Senate District 62 



Senator District 58 



GDMrirni 
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Attorneys at Law 
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Lipsitz Green Scime Gambriai 



42 Delaware Avenue, Suite 120, Buffalo, New York 14202-3924 P716 849 1333 F716 855 1580 {Not for Service) www.lglaw.com 



Paul J. Cambria, Jr. w 
James T. Scime 
Herbert L Greenman 
Michael Schiavone 
Laraine Kelley 
William M. Feigenbaum 
Joseph J. Gumkowski 
Richard P. Weisbeck, Jr. 
Mark L Stulmaker 
Barry Nelson Covert 
Christopher S. Mattingly 
Robert L. Boreanaz 
Thomas M. Mercure 
John A. Collins 
George E. Riedel, Jr. 2 
Michael P. Stuermer 3 
Jeffrey F. Reina 
Cherie L. Peterson 
Joseph J. Manna 
William P. Moore 
Sharon M. Heim 
Paul J. Cieslik 
Gregory P. Krull 
Micheie A. Braun 
Michael S. Deal A 
Jonathan W. Brown 3 
Philip Scaffidi 
Robert E. Ziske 
Thomas C Burnham 
David C Zimmerman 5 
Patrick J. Mackey 5 
Matthew B. Morey 
Melissa A. Cavagnaro 
Andrew O. Miller 3 
Timothy P. Murphy 1 
Elizabeth A. Holmes 
Max Humann ifi 
Jadyn S. Wanemaker 
(Catherine A. Murak 
Kenneth E. Webster 
D. Jeffrey Buckley 



OF COUNSEL 

Richard Lipsitz 
Carl A. Green 
Eugene W.Salisbury 1 
Patrick C. O'Reilly 

SPECIAL COUNSEL 

James W. Kirkpatrick 
Denis A. Stfnta 
David G. Henry 
Richard D. Furlong 
Scott M. Schwartz 
Diane M. Roberts 

LICENSED WORKERS' 

COMPENSATION 

REPRESENTATIVE 

Ke'rth T.Williams 
Patricia N. Lyman 

Seymour L.Schuller 
1951-1988 



Evan EJames 
1955-1989 

1 Also admitted in District of Columbia 

2 Also admitted in Florida 

3 Also admitted in California 

4 Also admitted in Ohio 

5 Also admitted in Illinois 

6 Also admitted in Pennsylvania 

7 Also admitted in Connecticut 

8 Also admitted in Maryland 



February 22, 2013 

Dermis C. Vacco, Esq. 
Lippes Mathias Wexler Friedman LLP 
665 Main Street, Suite 300 
Buffalo, New York 14203 

Dear Mr. Vacco, 

I am writing this letter at the request of your office. Our office represents John 
Waterman and ERW (Iroquois) Wholesale, a company operating out of, and licensed 
as a cigarette wholesaler by, the Seneca Nation of Indians ("SNI") in Irving, New 
York. On August 10, 2012, the NYS Police in Saint Lawrence County seized some 84 
cases of purportedly unstamped native-brand cigarettes owned by our client's 
company, while in route from the Saint Regis Mohawk Indian reservation in 
Akwesasne and Hogansburg, New York, to the SNI in Irving, New York. 

Thereafter, as the Saint Lawrence County District Attorney's Office ("DA") did 
not prosecute, in early December of 2012, our firm filed an Article 78 Petition, 
seeking return of the cigarettes. The local ADA handling our client's matter early on 
was Jonathan Becker. The Attorney General's Office ("AG") handled the Article 78 
action for the State. Like the DA's Office, the AG did not prosecute. The AG, in lieu 
of answering the Petition, informed us that our clients could pick up their cigarettes, 
which they did during the last week of December, 2012. Accordingly, a notice of 
discontinuance regarding the Article 78 matter was filed on January 1 1, 2013. 

If there is anything else, please do not hesitate to contact the undersigned. 



TPM/cmg 




Wv 1 1 

Timothy P. Ml 

/ 



,.isq. 



Writer's Extension: 323 

Fax: 716-855-1580 

E-Mail: tmurphy@lglaw.com 
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NEW YORK STATE SUPREME COURT 
COUNTY OF ST. LAWRENCE 



The Matter of JOHN WATERMAN 
and IROQUOIS WHOLESALE, 



Petitioners, 



NOTICE OF DISCONTINUANCE 
C.P.L.R.Rule 3217 



against 



NEW YORK STATE POLICE, TROOP B 
COMMANDER, RAY BROOK, NY; NEW YORK 
STATE POLICE, EVIDENCE CUSTODIAN, RAY 
BROOK, NY; ST. LAWRENCE COUNTY DISTRICT 
ATTORNEY NICOLE M. DUVE'; ST. LAWRENCE 
COUNTY ASSISTANT DISTRICT ATTORNEY JON- 
ATHAN BECKER; NEW YORK STATE ATTORNEY 
GENERAL ERIC T. SCHNEIDERMAN; and NEW 
YORK STATE DEPARTMENT OF TAXATION AND 
FINANCE COMMISSIONER THOMAS H. MATTOX, 
each in his or her official capacity, 

Respondents. 



Index No. 140228 
Case No. 44-1-2012-0856 



PLEASE TAKE NOTICE that Petitioners hereby voluntarily discontinue this proceeding 
with prejudice pursuant to C.P.L.R. Rule 3217(a)(1). 

Respectfully submitted, 




LIPSITZ GREEN SCIME Cl 
TIMOTHY P. MURPHY ESQ. 

Attorneys for Petitioners 
42 Delaware Avenue, Suite 120 
Buffalo, New York 14202-3901 
Phone: (716) 849-1333 
Fax: (716) 855-1580 
E-mail: tmurphy@lglaw.com 



STATE OF NEW YORK 
ST. LAWRENCE COUNTY 



SUPREME COURT 



The Matter of JOHN WATERMAN and IROQUOIS WHOLESALE, 

Petitioners 

vs. 



NEW YORK STATE POLICE, TROOP B COMMANDER, RAY BROOK, NY; NEW 
YORK STATE POLICE, EVIDENCE CUSTODIAN, RAY BROOK, NY; ST. 
LAWRENCE COUNTY DISTRICT ATTORNEY NICOLE M. DUVE'; ST. LAWRENCE 
COUNTY ASSISTANT DISTRICT ATTORNEY JONATHAN BECKER; NEW YORK 
STATE ATTORNEYGENERAL ERIC T. SCHNEIDERMAN; and NEW YORK STATE 
DEPARTMENT OF TAXATION AND FINANCE COMMISSIONER THOMAS H. 
MATTOX, each in his or her official capacity, 

Respondents. 



AFFIRMATION OF SERVICE 
Index No. 140228 



I, TIMOTHY P. MURPHY, ESQ., being subject to the penalties for perjury, and pursuant to 
CPLR Rule 2106, duly affirm the following to be true and accurate to the best of my knowledge: 

1. I am an attorney at law, duly licensed to practice my profession in this 
state; I am employed by the law firm of Lipsitz Green Scime Cambria, 
LLP, and am over eighteen years of age. 

2. On January 11, 2013, 1 served a true copy of a Notice of Discontinuance 
regarding the above captioned proceeding by U.S. Mail, upon the 
following parties: 

HON. NICOLE M. DUVE' 

St. Lawrence County District Attorney 

48 Court Street 

Canton, New York 13617 

AARON M. BALDWIN, ESQ. 
Assistant NYS Attorney General 
Litigation Bureau 
The Capitol 

Albany, New York 12224-0341 



1 



HON. ERIC T. SCHNEIDERMAN 
NYS Attorney General 
Regional Office 
207 Genesee Street, Room 508 
Utica, New York 13501 

HON. THOMAS H. MATTOX 

NYS Department of Taxation and Finance 

W. A. Harriman Campus 

Building 5, Room 500 

Albany, New York 12227 

HON. JOSEPH A. D'AMICO 
New York State Police Superintendent 
1220 Washington Avenue 
Building 22 

Albany, New York 12226-2252 



Dated: Buffalo, New York 
January 11, 2013 
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STRAIGHT BILL DF LADING - SHORT FDRM A-B3876, 9013, 3014 T-3B41, L3B41, 3343 

3ki 



1-1 



STRAIGHT BILL OF LADING - SHORT FORM 

NOTICE": Snippers of hazardous materials m-5t Enter S4+iDur emergency 
response telephcne number under "Emergency Respans^ PhanB Number. 

Original— Mot Negotiable ^ />-T, f. U^- 



Date . 



T 



[NaUB of Carrier] 



. Bill of Lading No, 1 U ° 

Shipper No 

Carriar No 



Consignse $ M ■ ) - f. 


FROM: C&J . /"N ; .// 
Shipper C, s ^. 5^ cS 


Street "? % 6fec n j F-t\ 




DestinEtior. fly-,-^ & ^-O 


Zip Cade f^&l? 


Qrqin ■T^oA A ^>h^ r J ■ ' '"Zip Code '/%'^S?\~^ 


Route: 


Vehicle No. j ) D G C V 




Emergency Respcnse 
Pho- ; e Number 



•. Nd,-.. 
■ Shipping 
; • Units; . 



Kl-d of-PsokBoins, Description of Articles . Omwioil*. r&jitfTi Ae^jr >*afcr^ ««.«- v^^XwajS <fri . 
r- v. . , » i ■ • • ™ ^'^"-' u '= s=Mino mus: be so parted ahttpackaaedas ta ensure Eaf4c-or=iiprtiiti ? n™tfi. 
BpBDIBI 'MaCKS Bna fcKceptxins; ^ ^■risrj.fcari. sea s'ect!on t 2(e] 6F NadDnal W'otDrT^TgtTt-bfes^c^Dh,: ficm 3B0,. 



• Wee fit . 
• • [Subject 65- 



f|3tB. : o.- Class' ' 



•'.CHARGES; 



^ 



vf the siipVTiencjnBves. beb/^BBri-Cwa ports bye 
cWri'sn' jiy wstetyithe lavy p£t]U>e's that th,e bill of lading 
stata vihachsr^vGight'is ^c^rners or shipper's weight". 


FBVUT. 

c.d:.d:td;. • • , 

ADOR5SS . 


G.0,D. .• • 

An*. S . ' ' ' 


c.'S;d..-fee' ... •••• 
■f*p6?rMQQ..' • • • 

COL-ECTd $ .■ • •■ • ■ ' 


fPT^iLr;."-. 

CrlifiSES: $ • '' 


Note-WherE the rese sr cepencsn; on ved'js, shippers -are required to 
state specifically in wb'ng the aoread or declared value of the property. 

The ac/- e ed cr declared vafuE of the property "5 hereby spea'icaily stated 
by the**5|-ippa~ be not exceeding 

R pp.r 


Bubjeotta Section 7 olTfe-BsndfonB, if this shlprnenc Is ic be delivered to the Drmsitjnee wichou; FRrGriT CHARGES 
recourse an the conaonor, the consignor shsil sign the fblowrng statemsn-. 

ThE carrier shell not mate deivery of tl* shipment; without payment of fretaht and aS ather Cteclt Appropriate Bro 
otar B e =- " □ Freight prepBid 






[5 gnoture cr GcnaTcjnor) 


l_J upliEcr, 



RECS^/cD, subject te the elasGificBSinris. End lawfully Jilec 1 
and condition, jf cDntsnts -of pectaces unkranwrl, .7113 rked, cdteu 

or cot-poration in pessessbn of tie property 'Jade- 1 the enna-act; ag-*Ees to ca,-^- -__ f . , , ^ . 

destination. IC i= mutually egrsEd as ca each carrjer cr all cr zty of, sa'ri prooercy over cl or any portion ci bbjc roues t^dest'nation and as to each party Et any tme irtarested in &I1 or anv d( 53d pre 
erty, that every servbc Ca be pErforrried hDrsurda~ snail hn su'b^ect tD all ts^ns and cDndi^ons d the Unrorn^omestn: Straght Bill cf Lading set tortr (1J in Un'ro~m Freight Cas£if.c*.tii:ns h effect 
the data hersol, if tb>s is b rail or a rail-water- chiprrent or [5) :r the espliceblo mabai 1 corner daBBi-lcatiDn Of tariff, r :his s e motor carrier shipmert. B!-"pper hereby certifies U - ist he 13 larwlir iwith 

the Eerms and soncidons o( che sad bill 0! lading, sa: 1arth in the n gssiiicsBon or :?.rif( which governs Che irsnEpartstian d; this shipnsnt. and the said t=rms and conditions are hereh'> ecrssci tc dv c 

shipper ard scG&pzod far hirr.self and his assigns, . ' 

M=rk wlcn "RO" l( spprcprrSte to designste Wajsrtfojs Msterisb as defircd in Che U.S. Dcpor^nent of ' TJ'e.furma: ar-d csnlerr: of hazerdcus tern list is tfie respgr-Bifciltey IncMdua! corn- { M n «- P - | InKHht iini^H-i'nn'fnr lm 

Trans poriQticn Reguladcno govarntnc the trBncportafen or hszardsus rngterisls. The use c| this cclutTin is ] .psny hterprssticn or rnqurBrnsnts es dEScnbirf in 49 Cads of FEde-al Regtilatians I j' UB " H)P / ^imiLSaan rar iOl 

ar options! aethori *or itisntifying hajjardous rrataiste a- Bills of Lsding par l72.SQHa][1) [iS] cf Tits 49 [ 172. Subpart D-Ehipplrg P3?zrs r Such descriptiDn corsets of the ■ E o1bviflng per Sao- \ or carnage ' n SnlplTie 

" ' — ■— -• — • ----- yens 172,201 [Hsiardcug Mater-al Terrfe) End Secdont; 173.202 snd 172.2Q3, ' k " -"" ,I " kl ^ c — -* 

Proper snipping nBrnB, hazardous elasc, Lf-J idEntlficatlcn narnber. pac-cing gnup, 
ard sjbsldmry ciassfss]. 



Cotje cf Federal Regbbciore. Also when shipping hazardoua rnalerials, tne shtpper'e carEiRcB-jon siB^Hment 
prEScribcG' in section T^H.ED^feJ of Che Federal RsgLlatipns, es ndicatsd on t*-s EiB of Ladirg tjoen epply, 
unless a cpeclffK'fec^EPsta n r^m the rsqy^£zri£)spijm\&B.6 in tiie ReaulsEtan for a :>srt,ct/lar fnaa;ri£i. 

SHIPPER ^ 



CARRIER -j^fiArl / 1 ? ^.'.vylA 

per -=4iLi2t: ' 



may be applicabte. See < 
United States Code, Sectioi 
147DBJc HXAJand [Bj. 



PER 



/T.is'is to cerrlfy that vhe above namec mamr.als gre properly ciassnec, pac<ag?d, 
msrked, and !3beled, end are in propar conditicin !or trsnspcrration Bccord-ng ta the 
Hppli-^ble regulatbns of ihE U.S, Deparcmenc ol Transportaticr., 



e.- atknowedges r 



jges pscBto: or packages and any required placards. Carrier certifies emergancy response ji'onr 
nfsbla and/or earner hae cha U.S, De pac . mi!nt orTransporvaton amcrgency rraoorcL- guMcbo- 



tbn was made p-reirsDie ano/or earner nae o-.a u.s, Deparimant arTransporvaton amcrgency reaadrcL- guideba 
or aqurafanr cocumentaaan Jn tha vehb b. PropBrtsi described above is rocniuat In rjoo-i ordnr, oxcerj; as ,-,0"ed 



